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SYDEL  FTKFER,  a  nj  nor ,  by  her    ) 
father  and  next  friend,  JOSEPH   ) 

FIFFER,  )   APPEAL  FROM  SUPERIOR 

Appellant,  ) 

)   COURT,  COOK  COUNTY. 

'     j  I 

JENNIE  TUREK,  )  ^ 

Appellee.   )     .  ^    ..   o,  _ ._ .._  ■£ 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff  Sydel  Finfer,  by  her  father  and  next 

friend  Joseph  Finfer,  brought  suit  against  the  defendant, 

Jennie  Turek,  for  damages  arising  out  of  personal  injuries 

allegedly  sustained  when  plaintiff  fell  on  torn  stair 
I 

carpeting  in  a  building  owned  and  managed  by  defendant. 
A  trial  by  jury  resulted  in  a  verdict  of  not  guilty^  and 
from  a  judgment  entered  on  such  verdict  plaintiff  appeals. 

The  errors  relied  on  are  that  the  verdict,  was 
against  the  manifest  weight  of  the  evidence;  that  proper 
evidence  was  excluded  and  improper  evidence  admitted;  that 
prejudicial  and  inflammatory  remarks  were  made  by  counsel 
for  defendant  in  argument  to  the  jury;  that  proper  instruc- 
tions were  refused  and  Improper  instructions  given. 

The  evidence  tends  to  establish  the  following 
facts:   On  November  25,  19^6,  plaintiff,  then  a  minor 
13-1/2  years  of  age,  resided  with  her  parents  in  an  apart- 
ment on  the  third  floor  of  a  three-flat,  English  basement 
type  building  at  33*+2  West  Douglas  boulevard,  Chicago. 
Entrance  from  the  street  was  through  a  door  opening  into 
a  vestibule  which  contained  an  inner  door  with  a  glass 
panel.  Access  to  the  stairs  was  gained  by  entering  this 
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second  floor.   The  stairway  commenced  at  the  ground  floor 
level,  and  four  or  five  stairs  ascended  to  a  landing,  then 
the  stairs  reversed  themselves  and  ascended  eight  steps  to 
the  first  floor  landing.   From  the  first  floor  landing  the 
stairs  ascended  to  the  second  and  third  floors.   At  the 
top  of  the  stairwell,  abovr  the  third  floor  landing,  there 
was  a  glass  skylight.   At  F:00  a.m.  on  the  above  date 
plaintiff  was  descending  the  stairs  and  wps  between  the 
first  floor  and  the  ground  floor,  when,  according  to  her 
testimony,  "the  heel  of  my  shoe  caught  in  the  carpet  and 
I  fell  to  the  landing."   It  is  contended  that  plaintiff's 
fall  was  occasioned  by  a  hole  in  the  carpeting,  the 
presence  of  which  was  unascertainable  by  virtue  of  the 
lack  of  proper  lighting  in  the  stairwell.   Defendant 
admits  that  the  carpeting  contained  worn  places,  although 
asserting  that  on  the  whole  it  was  in  a  reasonable  state 
of  repair,  but.  insists  there  is  no  proof  that  plaintiff's 
fall  was  occasioned  by  any  hole  in  the  carpeting. 

We  feel  that  plaintiff's  own  testimony  on  the 
material,  controverted  frets  fails  to  shew,  or  at  least 
raises  a  question  for  the  jury,  whether  or  not  she  fell 
as  a  result  of  any  defective  condition  in  the  carpeting. 
As  indicated  above,  on  direct  examination,  she  said:  "The 
heel  of  my  shoe  caught  on  the  carpeting  and  I  fell  to  the 
landing."   It  is  significant  that  she  does  not  say  that 
her  heel  caught  in  a  hole  in  the  carpeting.   Further  on 
cross-examination  the  question  was  asked,  "And  you  never 
saw  any  hole  in  the  carpet  there,  did  you?"  Answering  she 
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stated,  "No.   I  never  sow  any  hole."   It  appears  that  the 

word  "there"  had  reference  to  the  pl^cc  where  plaintiff 

fell.   There  were  no  other  eyewitnesses  to  the  fall  so 

that  plaintiff's  testimony  on  this  vitally  important 

circumstance  is  all  the  testimony  in  the  record. 

While  there  is  considerable  evidence  that  the 

carpeting  was  in  a  state  of  disrepair  and  that,  there  were 

■ 

worn  places  in  the  carpeting,  there  is  a  complete  absence 
of  pro.^f  that  such  condition  was  responsible  for  the 
plaintiff's  fall.   Furthermore,  plaintiff  had  lived  in  the 
building  for  about  six  years  prior  to  the  fall  and  she 
testified  that  she  had  never  seen  any  hole  in  the  car- 
peting "there." 

Plaintiff  further  testified  that  at  the  place  where 
she  fell  it  was  dark  and  that  she  was  holding  on  to  a  rail- 
ing provided  for  that  purpose.   There  is  considerable  testi- 
mony in  the  record  that  complaint  had  been  made  about  the 
torn  carpeting  and  the  lighting  conditions  over  some  period 
of  time  prior  to  the  date  of  the  accident.   However,  there 
was  competent  testimony  for  the  jury  that  no  complaints 
were  ever  made  by  the  tenants  as  to  the  condition  of  the 
lights  in  the  hall.  A  representative  of  the  Commonwealth 
Ediscn  Conpany  testified  that  the  electric  current  served 
to  the  hall  stairway  furnished  continuous  lights,  as  indicated 
by  the  meter  reading.   There  was  testimony  that  the  lighting 
facilities  in  the  hall  were  such  as  were  usually  provided  in 
similar  buildings.  There  was  also  testimony  that  the  sky- 
light at  the  top  of  the  stairwell  could  be  seen  from  the 
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first  floor.   One  of  the  tenants  testified  that  the  light- 
ing conditions  were  good.  We  think  that  an  issue  of 
fact  was  raiser1  on  this  question  and  that  the  jury's 
determination  is  decisive. 

The  mere  happening  of  an  accident  raises  no  pre- 
sumption of  negligence.  Rotche  v .  Bui ck .Motor  Co . ,  358 
111.  507;  Huff  v.  Illinois  Central  R.  R.  Co.,  362  111. 
?5.  When  this  court  is  asked  to  set  aside  a  verdict 
the  prevailing  p~rty  is  entitled  to  all  the  favorable 
inferences  legitimately  arising  from  the  evidence. 
Toombs  v.  Lewis,  362  111.  181;   Fugett  v.  Murray,  311 
111.  App.  323. 

Plaintiff  cites  a  number  of  instances  of  improper 
exclusion  snr1  admission  of  evidence  offered,  only  a  few  of 
which  we  think  are  of  sufficient  importance  to  discuss. 
Some  of  these  objections  had  to  do  with  the  plaintiff's 
injuries,  and  in  our  view  of  the  case  the  nature  and  extent 
of  the  plaintiff's  injuries  are  not  a.  consideration  here. 
Considerable  point  is  made  of  the  fact,  that  upon  cross- 
examination  objection  was  sustained  to  a  question  propounded 
to  the  defendant  as  to  what  she  did  with  the  old  torn  piece 
of  carpeting.   As  we  have  heretofore  indicated,  no  competent 
proof  wps  adduced  that  a  torn  carpet  was  the  cause  of  this 
fall.   Aside  from  the  impropriety  of  the  form  of  the  question, 
it  also  is  immaterial  under  the  state  of  the  proof  and  objec- 
tion was  properly  sustained  by  the  trial  judge. 

Objection  is  made  that  the  court  committed  error 
in  admitting  in  evidence  three  photographs  offered  by  defend- 
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ant  for  the  express  purpose  of  portraying  the  architectural 
structure  of  the  hall  stairway  ana"  the  skylight  above.  Plain- 
tiff contends  that  because  these  photographs  were  taken  some 
tine  after  the  accident  and  at  a  time  when  the  carpeting 
complained  of  har1  either  been  repaired  or  removed,  their 
admission  in  evidence  was  prejudicial.  Wo  think  that  this 
objection  is  without  merit.   The  structural  condition  of 
the  building  was  material.   One  cf  the  issues  was  whether 
reasonable  provision  had  been  made  for  properly  lighting 
the  stairwell.   The  pictures  taken  bore  on  that  question 
insofar  as  provision  for  natural  light  is  concerned.  The 
court  admitted  them  for  that  limited  purpose.  We  ^o  not 
see  how  the  jury  could  have-  been  misled  to  plaintiff's 
prejudice  under  these  circumstances,  Nor  is  there  any 
merit  to  the  contention  that  no  proef  was  efferod  that  the 
condition  of  the  stairway  was  the  same  when  the  photographs 
were  taken  as  en  the  day  of  the  occurrence.   The  janitor 
testified  very  clearly  that  the  picture  portrayed  the  sky- 
light as  it  appeared  in  the  building  in  November  of  19*+6 . 

We  have  carefully  examined  the  argument  of  counsel 
complained  of  and  are  of  the  opinion  that  it  did  not  exceed 
legitimate  bounds.   The  tri-nl  judge  heard  the  remarks  and 
was  in  much  better  position  than  we  to  observe  the  effect 
on  the  jury,  and  we  are  persuaded  that  there  was  nc  abuse 
cf  discretion  in  denying  a  new  trial  on  this  ground.  What 
we  said  in  Reinmuoller  v.  Chlc-g^  Motor  Coach  C^.,  3^+1  111. 
App.  178 ,  applies  here. 

Plain+iff  offered  the  following  instruction  on 
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ccntributory  negligence: 

"In  considering  the  question  of  contributory  neg- 
ligence the  jury  must  take  into  consideration  the  age  of 
the  minor  anr!  if  it  appears  from  the  evidence  that  the 
child  is  between  the  ages  of  7  ~nd  1^,  the  minor  does  not 
have  to  prove  that  she  was  not  guilty  of  contributory  neg- 
ligence." 

The  court  was  correct  in  refusing  the  instruction.   It 
would  have  been  error  tc  give  the  instruction  in  the  form 
tendered,  for  the  reason  that  the  jury  might  well  have 
c-nclu^ed  therefrom  that  a  child  between  the  ages  of  7 
an^  1*+  could  not  be  guilty  of  contributory  negligence. 
Such  is  net  the  law.   The  rule  has  been  amply  covered  in 
Wolczek  v.  Public  Service  Co.T  3^2  111.  ^82.   We  are  of 
the  opinion  that  no  prejudicial  error  was  committed  in 
giving  the  instructions  on  behalf  of  defendant  covering 
contributory  negligence.   We  hove  examine!  the  other  in- 
structions complained  of  and  find  no  prejudicial  error. 

Finally,  plaintiff  argues  that  her  counsel  failed 
to  interpose  objections  that  he  had  a  right  anr1   duty  to 
interpose  and  that  the  plaintiff  being  a  minor,  the  obli- 
gation was  on  the  court,  of  its  own  motion,  tc  take  steps 
to  rectify  counsel's  omissions,  A  careful  review  of  the 
evidence  in  this  case  indicates  no  abuse  of  discretion  on 
the  part  cf  the  trial  court  in  ruling  upon  protecting  the 
interest  of  this  minor.   On  the  contrary  It  appears  that 
the  trial  was  conducted  in  a  judicious  and  orderly  manner, 
that  the  rights  of  the  min^r  plaintiff  were  amply  protected, 
and  that  the  ver'ict  was  reached  after  a  full,  fair  and  com- 
plete hearing. 
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The  judgment  of  the  Sup prior  Court  of  Cock 
County  is  affirme'-1  . 

Judgment  affirmed, 

Schwartz  and  Rebson,  JJ.,  concur. 
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CITY  OF  CHICAGO, 

Appellee, 


v. 
TOM  MORETTI, 


i 


APPEAL  FBOM  MUNICIPAL 
COURT  OF  CHICAGO. 
Appellant. 

MP..  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Defendant  was  found  guilty  by  a  jury  in  the 
Municipal  Court  of  Chicago  on  charges,  one  of  resisting 
a  police  officer,  and  the  other  a  violation  of  Section 
193-1  of  the  Municipal  Code — the  so-called  disorderly 
conduct  ordinance.   On  the  former  charge  he  was  fined  $50 
and  on  the  latter  $100,  from  both  of  which  judgments  he 
appeals . 

Defendant  contends  (1)  that  the  verdict  of  the 
jury  is  against  the  manifest  weight  of  the  evidence;  (2) 
that  the  complaints  state  no  cause  of  action;  (?)  that 
the  arrest  was  illegal;  and  (*+)  that  prejudicial  testimony 
was  permitted  to  go  to  the  jury. 

The  complaining  witness  in  this  case  was  one  Edna 
Laut ,  who  resided  in  the  near  north  side  in  the  City  of 
Chicapo.   She  testified  that  shortly  before  midnight  on 
Saturday,  June  17,  1950,  she  walked  to  a  corner  In  the 
vicinity  of  her  home  to  purchase  a  newspaper,  when  she 
was  accosted  by  a  man,  later  Identified  as  the  defendant, 
who  attempted  a  conversation;  that  when  she  told  him  to 
mind  his  own  business  he  rejoined  with  a  foul  remark  and 
continued  to  follow  her,  catching  hold  of  her  dress  and 
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pulling  it  up.  Tearing  herself  away,  the  witness  threatened 
to  call  the  police,  whereupon  the  defendant  uttered  extremely 
vile  and  lewd  remarks.   Witness  went  directly  to  the  Hudson 
avenue  police  station  in  the  vicinity,  told  her  story  to  the 
desk  sergeant,  and  returned  to  the  corner  with  two  police 
officers,  Messrs.  Barrett  and  Schuh.   Not  finding  the 
accoster  on  the  corner,  they  looked  into  a  tavern  in  the 
vicinity  and  there  the  witness  pointed  to  the  defendant  as 
the  individual  who  had  annoyed  her.   The  witness  testified 
that  the  police  officers  walked  up  to  defendant;  that 
Officer  Schuh  showed  his  star  and  Officer  Barrett  said, 
"'You  are  under  arrest'";  that  defendant  said,  "'What 
for?'";  that  the  battle  then  started.   She  stated:   "I 
don't  know  what  was  said;  I  couldn't  tell  you.   I  got  so 
excited  I  flew  behind  the  bar."   She  further  testified 
that  defendant  resisted  when  the  officer  told  him  to  come 
along,  "'You  are  under  arrest.'" 

Officer  Schuh  verified  the  complaint  made  by  Mrs. 
Laut  and  testified  that  he  accompanied  her  to  the  tavern 
where  she  pointed  out  as  her  accoster  the  defendant;  that 
he  said  "You  are  under  arrest";  that  defendant  said,  "'For 
What?'";  that  after  some  parley  he  reached  over  to  get 
defendant's  arm  and  in  vile  language  was  warned  to  keep 
his  hands  off,  whereupon  defendant  jumped  on  the  bar  and 
kicked  at  the  witness;   that  Officer  Barrett  grabbed  defend- 
ant by  the  legs  and  both  men  went  to  the  floor;  that  there 
was  a  violent  scuffle  and  finally  when  defendant  was 
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relessed  he  pot  to  his  feet  and  kicked  the  witness  in  the 
groin;  that  shortly  thereafter  the  witness  wrnt  to  the 
corner  and  put  in  a    call  for  help,  which  was  followed  by 
the  arrival  of  several  squad  cars:  and  thereupon  defendant 
was  handcuffed  and  taken  to  the  police  station. 

Officer  Barrett  corroborated  the  complaining  wit- 
ness, and  his  story  of  the  occurrence  in  the  tavern  is 
substantially  the  same  as  Officer  Schuh's.   He  stated  that 
when  Officer  1c huh  told  defendant  he  was  under  arrest,  the 
latter  jumped  on  the  top  of  the  bar  and  in  a  sitting  posi- 
tion "made  a  pass  at  Schuh"  and  kicked  up  with  his  knee; 
that  thereupon  the  witness  started  for  defendant  and  defend- 
ant kicked  the  witness  in  the  stomach;  that  he  got  defend- 
ant's head  under  his  arm  and  while  he  was  trying  to  hold 
him  defendant  bit  him  through  the  clothes  at  the  waistline; 
that  thereupon  a  bloody  scuffle  occurred,  participated  in 
by  the  two  police  officers  and  defendant;  that  defendant 
stated  that  if  he  had  his  gun  he  would  kill  the  officers; 
that  defendant  spat  at  them;  that  some  bystander  attempted 
to  interfere  with  the  arrest  and  the  witness  drew  his  gun 
to  prevent  any  interference. 

The  defendant  received  severe  cuts  and  lacerations 
in  the  melee  and  was  taken  to  Henrotin  Hospital  from  the 
police  station.   The  police  officers  denied  that  defendant 
was  struck  prior  to  the  time  that  he  resisted  the  arrest. 

Defendant  in  his  own  behalf  testified  that  he  had 
left  his  restaurant  about  midnight  and  went  next  door  to 


the  tavern  where  the  episode  occurred;  that  he  was  sitting 
at  the  bar  where  nbout  ten  other  people  were  present,  and 
a  round  of  drinks  had  been  ordered;  that  Officer  Schuh  and 
the  complaining  witness  walked  in;  that  the  officer  came 
over,  grabbed  him  by  the  shoulder  and  said,  "'Come  on, 
let's  go'";  that  ho  assumed  they  were  policemen;  that  as 
he  turned  around  one  of  the  two  men  struck  him  on  the  top 
of  the  heael  with  a  pair  of  handcuffs,  causing  a  wound  re- 
quiring four  stitches  to  be  closed;  that  the  other  police 
officer  then  assaulted  him,  knocking  out  two  teeth;  that 
later  when  he  was  brought  to  the  police  station  the  two 
police  officers  attacked  him  and  knocked  him  down  and 
kicked  him  in  the  eye;  that  after  he  was  given  a  severe 
beating  in  the  police  station  he  was  taken  tc  Henrotin 
Hospital  where  his  eye  and  head  wounds  were  sewed.   He 
further  stated  that  he  had  no  idea  why  he  was  arrested 
and  denied  that  he  had  aceested  Mrs.  Laut, 

Thomas  Abbott,  who  was  in  the  tavern  on  the  night 
in  question,  testified  that  the  pe.lice  officers  walked  in 
with  complaining  witness;  that  she  pointed  at  defendant; 
that  the  police  officer  s?id  to  defendant,  "'Let's  go'"; 
that  defendant  said,  "'What  do  you  mean,  let's  gc '" ;  that 
defendant  got  up  as  if  to  leave  when  Officer  Schuh  grabbed 
him  an4  that  Barrett  struck  him  first. 

Nimrod  Solomon,  a  witness  en  behalf  of  defendant, 
testified  that  he  was  st^n^ing  at  a  window  near  the  corner 
when  complaining  witness  came  and  that  he  had  some  conver- 
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sation  with  her  and  she  said,  "'I  will  call  the  police"1; 

that  he  then  went  inte  the  tavern  anr1  saw  defendant  there, 

and  had  left  to  pick  up  defendant's  car  fit  his  request  when 

the  affray  in  the  tavern  took  place. 

William  Solomon,  called  on  behalf  cf  the  defendant, 
stated  that  he  was  with  defendant  on  the  night  of  the 
occurrence;  that  defendant  was  not  on  the  street  at  all 
from  about  10:*+5  p.m.,  but  that  they  wore  in  defendant's 
restaurant  and  the  adjoining  tavern;  that  Mrs.  Laut  and 
the  policemen  waived  in  about  twelve  o'clock  and  she 
painted  to  defendant;  that  Officer  Schuh  said,  "'Let's 
go'";  that  defendant  got  up  from  hi s  seat  and  started  to 
gn  when  Officer  Barrett  turned  around  and  started 
slugging  defendant;  that  the  first  blow  was  struck  with 
handcuffs . 

Peter  Cheches  was  also  in  the  tavern  and  seated 
at  the  bar,  to  the  left  of  defendant.   He  stated  that  the 
officers  came  in  and  said,  "'Come  en,  let's  go"1;  that 
defendant  said,  "'What  do  you  mean,  let's  go'";  that  one 
of  the  officers  put  his  hand  en  defendant's  shoulder  and 
yanked  defendant;  that  defendant  fell  tc  the  floor  and 
the  fight  between  defendant  and  the  officers  took  place. 

This  testimony  indicates  there  was  a  conflict  as 
to  who  started  the  melee  in  the  tavern,   ""hat  the  officers 
came  in  seeking  to  arrest  defendant  and  that  there  was 
resistance  is  undisputed.   Defendant  admitted  that  he 
presumed  that  they  were  police  officers  before  the  resis- 
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tance  occurred.   From  a  review  of  this  evidence  we  cannot 
see  how  the  jury  could  have  arrived  at  any  conclusion  othrr 
then  that  defendant  wa  s  guilty  <^n   both  of  the  charges, 
namely,  resisting  a  police  officer  anfl  disorderly  conduct, 
that  is  to  say,  in  the  language  of  the  ordinance,  he  did 
make  an  "improper  noise,  riot,  disturbance,  breach  of 
peace,  or  diversion  tending  to  a  breach  of  the  peace, 
within  the  limits  of  the  city." 

It  is  further  argued  that  the  complaint  in  the 
cause  charging  that  defendant  "did  resist  a  Police  Officer" 
is  insufficient  inasmuch  as  it  should  have  alleged  that  the 
resistance  was  while  the  police  officer  was  "in  the  dis« 
charge  of  his  duties."   Defendant's  objection  is  based  upon 
Section  33  of   Chapter  11  of  the  Municipal  Code  cf  Chicago, 
which  sets  out  the  offense  in  the  following  language: 

"Any  person  who  shall  resist  any  officer  of  the 
police  department  in  the  discharge  of  his  duties  *  *  * 
shall  be  fined  *  *  * ." 

These  being  violations  cf  municipal  ordinances,  they 

are  tried  and  reviewer5  as  civil  proceedings.   City  of  Chicago 

v.  Termini rile,  l+00  111.  23;   City  of  Chicago  v.  Williams, 

25*+  111.  36c.  That  being  so,  the  rules  of  civil  procedure 

in  the  Municipal  Court  of  Chicago  apply,  and  rule  37  of  the 

Civil  Practice  Rules  merely  requires  that  the  complaint  be 

sufficient  to  reasonably  inform  the  defendant  of  the  nature 

cf  the  case  against  him.  We  think  that  the  complaint  in  the 

instant  case  complies  with  the  Civil  Practice  Rules  of  the 

Municipal  Court. 
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Defendant  fxirther  complains  that  the  arrest  was 

illegal,  for  the  reason  that  the  police  officers  had  no 
warrant  an'"  that  a  warrant  is  a  condition  precedent  to  an 
arrest  for  a  violation  of  a  municipal  ordinance.   The 
record  does  not  shew  that  this  point  was  raised  below, 
and  in  People  v.  Pecho,  362  111.  568,  the  court  heir!  that 
where  no  objection  was  made  in  the  tria]  court  that  the 
arrest  was  illegal,  objection  will  not  be  considered  for 
the  first  tine  in  a  rcvl.  cving  court.   Moreover,  defend- 
ant's contention  is  without  authoritative  support %In  People 
v.  Edge,  *+06  111.  *+90?  in  discussing  the  circumstances  cut 
of  which  a  lawful  arrest  may  be  made  without  a  warrant,  the 
ccurt  quoted  from  Secti-n  h,   Division  VI  of  the  Criminal 
Code  (111.  Rev.  Stat.  19^9,  chap.  38,  par.  657)  which 
provides  as  follows: 

"An  e-rrest  may  be  made  by  an  officer  or  by  a 
private  person  without  warrant,  for  a  criminal  offense 
committed  or  attempted  in  his  presence,  ane"1  by  an  officer, 
when  a  criminal  offense  has  in  fact  been  committed,  and  he 
has  reasonable  ground  for  believing  that  the  person  to  be 
arrested  has  committer1  It." 

In  the  instant  eese  the  complaining  witness  had  reported  to 

the  police  that  she  had  been  accostee1  and  ess?ulte^  by  an 

unknown  man  and  that  there  was  reason  to  believe  that  he 

was  in  the  vicinity.   It  was  a  reasonable  supposition  that 

if  the  man  was  to  be  apprehended  there  was  no  time  to  wait 

for  the  issuance  of  a  warrant,  e.nr1   under  the  circumstances 

the  police  officers  were  entitled  to  believe  the  statement 

of  the  complaining  witness  that  a  crime  had  been  committed. 
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It  Is  also  argued  that  the  offense,  because  it  merely  con- 
stituted a  violation  of  rn  ordinance,  was  not  a  crime.  In 
the  Edge  case  the  court  said  at  page  ^97: 

"The  term  'criminal  offense'  in  this  section  in- 
cludes all  felonies,  however  great,  and  all  ris^emeanors , 
however  slight.   (People  v.  Ford,  356  111.  5?2 ;   People 
v.  Da vies,  35^  111.  168.)  While  an  action  for  a  violation 
of  a  municipal  ordinance  is  both  tried  and  reviewed  as  a 
civil  proceeding  *  *  *  this  does  not  preclude  a  violation 
of  a  municipal  ordinance,  subjecting  the  offender  to  the 
penalty  of  a  fine,  from  being  a  'criminal  offense,'  within 
the  contemplation  of  the  statute  en  arrest." 

We  find  these  contentions  of  defendant  to  be  without  merit. 

Finally,  complaint  is  ma^e  with  respect  to  prejudi- 
cial testimony  and  improper  Questions.   As  to  some  of  these, 
answers  were  stricken,  and  as  to  other  portions  the  objec- 
tions came  after  answer  and  were  sustained.   In  the  main 
they  rrlatrd  to  what  occurred  in  the  police  station  after 
the  arrrst  and  concerned  threats  made  by  the  defendant  of 
physical  violence,  death,  and  punishment  through  the  medium 
of  his  brothers  who  were  en  the  police  force-   These  ques- 
tions ane1  answers,  whether  proper  rr  not,  r1i^  not  in  our 
opinion  influence  the  verdict  of  the  jury,  for  the  reason 
that  there  was  already  in  the  record  substantial  evidence 
that  the  same  threats  eccurred  in  the  tavern  and  it  is  not 
denied  that  that  testimony  was  material.   The  coBvcrsrr.ti^ns 
in  the  police  station  were  merely  repetitious  an^  dir1  not 
constitute  prejudicial  error. 

Accordingly,  the  judgments  of  the  Municipal  Court 
of  Chicago  are  affirmed. 

Judgments  affirmed, 
Schwartz  and  Pebson,  JJ.,  concur. 


^09  3  47  I. A. 

MARLENE  SEAKOLM,  a  minor,  by      ) 
DELPHINE  SEAHOLM,  her  not  her      ) 

and.  next  friend,  )   APPEAL  FROM  CIRCUIT 

Appellant,  ) 

COURT,  COOK  COUNTY, 
v. 

FRANK  C.  DAVIS, 

Appellee. 

MR.  PRESIDING  JUSTICE  TUOHY  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Plaintiff,  a  ten  year  old  girl,  filed  suit  by  her 
mother  and  next  friend  against  the  defendant  claiming 
damages  for  personal  injuries  allegedly  sustained  through 
the  negligence  of  defendant.   There  was  a  trial  by  jury, 
a  verdict  of  not  guilty,  and  a  judgment  on  the  verdict. 

Plaintiff  contends  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence,  that  the  jury  was 
improperly  instructed,  and  that  defendant's  counsel  was 
guilty  of  prejudicial  error  in  his  argument  to  the  jury. 

Shortly  prior  to  the  accident,  which  occurred 
about  5:00  p.m.  September  26,  19^7,  plaintiff,  accompanied 
by  a  girl  schoolmate,  was  pulling  a  coaster  wagon  filled, 
with  old  paper  which  the  girls  were  collecting  for  a  school 
paper  drive.   They  had  been  walking  north  in  an  alley 
between  19th  and  20th  avenues  in  Melrose  Park,  Illinois, 
toward  Lake  street,  an  east  and  west  concrete  paved  highway 
approximately  forty-five  feet  wide.   Their  destination  was 
a  school  which  was  located  north  and  east  of  the  place  of 
the  accident.   Just  where  the  coaster  wagon  was  located  on 
Lake  street  and  what  portion  of  defendant's  automobile 
struck  the  plaintiff  are  material  facts  in  dispute. 
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Plaintiff  testified  that  when  she  pot  to  the  alley  exit  at 
Lake  street  she  looked  to  see  if  any  cars  were  coming,  an<i 
the  only  car  she  saw  was  one  about  a  half  a  block  away  to 
the  left,  so  she  turner'  right  into  Lake  street  nnr1  started 
walking  east  along  side  of  cars  parked  there;  that  while 
walking  in  this  manner  she  was  struck  on  the  left  side; 
that  she  heard  no  horn  or  signa.1  of  any  kin^  before  being 
struck;  that  there  was  ample  room  to  the  north  of  her  for 
an  automobile  to  pass  without  striking  her;  that  at  the 
time  she  was  hit  she  was  fifteen  to  twenty  feet  east  of 
the  east  line  of  the  alley.   Her  girl  friend,  who  was 
holding  the  papers  on  the  wagon  a  few  feet  behind  the 
plaintiff,  substantially  corroborates  the  plaintiff's 
version  of  the  accident.   In  addition  she  testified  that 
the  plaintiff  was  pulling  the  wagon  with  her  right  hand 
and  that  when  the  automobile  stopped  plaintiff  was  leaning 
against  the  right  rear  wheel. 

There  were  no  other  eyewitnesses  called  on  behalf 
of  plaintiff,  other  than  defendant,  who  was  called  under 
section  60  of  the  Civil  Practice  Act.   He  testified  that 
his  car  was  in  good  working  or^er;  that  Anna  Rotolo  was 
riding  in  the  back  seat  of  his  car;  that  the  weather 
conditions  were  goc"   and  it  was  daylight;  that  he  did 
not  sec  the  girl  before  the  accident;  that  he  was  driving 
ten  miles  an  hour,  felt  a  slight  bump  an"  stopped  within 
a  foot  after  he  felt  the  bump;  that  the  girl  was  standing 
at  the  right  rear  wheel  of  his  automobile;  that  if  the 
alley  were  projected,  four  feet  of  his  car  would  be  in 
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the  line  of  the  alley. 

Randolph  Goodman  was  called  on  "behalf  of  the 
defendant.   He  testified  that  he  was  walking  east  along 
the  south  side  of .Lake  street  just  east  of  the  alley  when 
the  accident  occurred;  that  he  saw  the  two  girls  with  a 
wagon;  that  they  passed  in  front  of  him  going  north;  that 
he  crossed  the  alley  anH  heard  a  cry;  that  when  he  looked 
he  saw  the  right  resr  wheel  of  the  err  ha-1  pinned  the 
girl's  foot  to  the  pavement;  that  the  car  was  stopped  when 
he  turned  arcun^ ;  that  there  was  a  small  wagon  there  and 
the  wagon  was  facing  north  and  the  child  was  in  front  of 
the  alley;  that  the  automobile  was  half  in  front  of  the 
alley. 

Anna  Rotolc,  the  passenger  in  the  car,  testified 
that  when  they  were  "by  the  alley"  she  heard  a  bump  at  the 
rear  right  end  of  the  automobile1;  that  the  car  stopped  and 
the  back  of  the  car  "was  behind  the  alley"  ;  that  she  did 
not  see  either  cf  the  children  before  the  accident. 

From  this  review  of  the  evidence  the  contested 
issue  of  fact  was  whether  or  not  plaintiff  was  prcc ceding 
easterly,  as  she  testified,  some  fifteen  feet  past  the 
alley  when  she  was  struck  by  the  defendant's  automobile, 
or  whether  she  walked  into  the  side  ^f  the  car  ?s  she 
emerged  from  the  mouth  of  the  alley,  too  late  to  be  seen 
by  the  ''river  cf  ^he  automobile,   Tie  hern  or  other  signal 
was  given,  but  if  the  defendant's  testimony  is  to  be  be- 
lieve':1, there  was  no  occasion  or  opportunity  to  sound  a 
warning  prior  to  the  accident.   While  it  is  true,  as 


plaintiff  argues,  that  nc  cnc  who  testified  on  behalf  of 
defendant  saw  the  girl  struck,  we  are  of  the  opinion  that 
the  inferences  frcn  all  the  testimony  introducer1  by  defend- 
ant raised  a  question  of  fact  as  to  whether  or  not  the 
girl  was  in  front  of  the  defendant's  car  at  the  tine  of 
the  accident  or  whether,  emerging  from  the  alley,  she 
stepped  into  the  si^e  of  the  car.   In  McMillan  v.  McLane, 
33$  111.  App.  51^5  the  court  said  at  page  ^16: 

"There  being  substantial  evidence  to  support  the 
verdict  of  the  jury,  this  court  cannot  ^oclare  the  verdict 
is  against  the  manifest  weight  of  the  evidence,  merely 
because  there  is  also  siibstantial  evidence  to  the  contrary. 
The  lat+er  must  palpably  cutweight  the  farmer,  otherwise 
this  court  would  be  invading  the  constitutional  prerogative 
of  the  jury.   Bliss  v.  Knapp,  331  111.  App.  hj ,      This  case 
falls  into  the  ordinary  category  of  a  dispute  over  facts, 
and  the  proper  inferences  to  be  drawn  therefrom,  hence 
we  are  not  justified  in  disregarding  the  jury's  verdict. 
Thirstrop  v.  Alton  &   S , _R . ,  335  111 .  App .  1 . " 

Complaint  is  made  that  five  of  the  fifteen  instruc- 
tions given  at  the  request  of  the  defendant  conclude  with 
the  words  "not  guilty."   It  is  not  claimed  that  any  of 
these  instructions  incorrectly  state  the  law.   While  the 
practice  of  giving  numerous  instructions  ending  with  the 
words  "not  guilty"  has  frequently  been  condemned,  the  exact 
number  of  such  instructions  which  would  constitute  reversible 
error  cannot  be  fixed  with  certainty.   We  are  unable  to  say 
that  prejudicial  error  was  committed  in  the  number  of  not 
guilty  instructions  given,  nor  in  the  giving  of  other  in- 
structions . 

Wo  have  examined  defendant's  argument  complained  of, 
and,  while  in  certain  respects  counsel's  zeal  for  his  cause 
led  him  into  improprieties,  we  are  unable  to  say  that  the 
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argument,  considered  as  ?  whole  and  in  connection  with 

plaintiff's  argument,  resulted  in  prejudicial  error. 

The  judgment  of  the  Circuit  Court  of  Cook  County 
is  affirmed. 

Judgment  affirmed, 

Robscn  anr1  Schwartz,  JJ.?  concur. 
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ASSOCIATES  DISCOUNT  CORPORATION, 
a  corporation, 

(Flairtiff) , 

Appellee, 

v. 

BERNICE  SCHWARTZ  et  al., 
(Defendants) . 


3  47  I. A.  74? 


APPEAL  FROM 
CIRCUIT   COURT, 
COOK  COUNTY. 


BERNICE  SCHWARTZ, 
(Defendant) , 

Appellant . 

MR.  JUSTICE  R03S0N  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  an  appeal  from  a  decree  foreclosing  two 
real  estate  mortgages  and  two  chattel  mortgages  executed 
by  defendants,  Bernice  Schwartz,  appellant,  and  Michael 
Schwartz,  her  husband,  and  two  other  chattel  mortgages 
executed  by  the  Universal  Motors  of  Chicago,  Inc.,  a 
corporation  (hereinafter  referred,  to  as  Universal  Motors). 
The  mortgages  were  given  as  security  to  plaintiff, 
Associates  Disccunt  Corporation,  a  corporation,  appellee, 
for  two  certain  joint  and  several  promissory  notes 
executed  by  defendants.   The  complaint  contains  the 
usual  allegations  of  default  and  prayer  for  foreclosure. 

Defendants  Michael  Schwartz  and  Universal  Motors, 
who  <^id  not  appeal,  filed  an  answer  and  counterclaim. 
Plaintiff  filed  its  reply  to  the  counterclaim  denying 
the  allegations. 

Defendant  Bernice  Schwartz,  filed  her  answer  and 
counterclaim  denying  that  there  was  any  consideration  on 
her  part  for  the  execution  of  the  notes  and  mortgages  sued 
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on;  claiming  that  at  all  times,  she  was  the  owner  of  said 
property;  claiming  that  her  signatures  were  procured  by 
fraud  ,  duress,  coercion,  connivance  and  conspiracy  on  the 
part  of  plaintiff,  and  asked  that  sair1  nctes  be  declared 
illegal  and  voir1  and  the  mortgages  set  aside  as  a  cloud 
upon  the  title  of  the  property. 

Defendants  offered  no  evidence  at  the  trial. 
Plaintiff's  evidence  consisted  of  the  introduction  of 
the  notes  and  mortgages  sued  on,  and  testimony  which 
showed  that  Universal  Motors  was  engager!  in  the  used  car 
business  in  Chicane,  and  that  plaintiff  had  leaner1  it  sub- 
stantial sums  of  money  for  the  purpose  of  enabling  it  to 
finance  the  purchase  of  the  user1  cars.   Michael  Schwartz 
was  the  president  and  principal  stockholder  of  Universal 
Motors.   Bernice  Schwartz  was  the  wife  of  Michael  Schwartz. 

The  nctes  secured  by  the  mortgages  in  question  were 
dated  April  2,  I9U7,  for  $70,000,  ana  June  17,  19*+7,  for 
$22,950,  anr1  were  executed  by  Universal  Motors,  Bernice 
Schwartz  and  Michael  Schwartz,  to  cover  shcrtgages  which 
Universal  Motors  was  unable  to  pay,  and  were  discovered 
by  plaintiff  as  a  result  of  an  examination  of  Universal 
Motors'  books.   It  had  drawn  drafts  secured  by  trust 
instruments  en  nonexistent  automobiles  and  it  also  sold 
automobiles  on  which  plaintiff  held  trust  Instruments 
for  previous  loans  and  advances  without  paying  off  the 
specific  leans  in  accordance  with  the  agreement  of  the 
d  ef  endant-.-'  ebt or  . 
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The  master  found  that  on  the  principal  note  dated 
April  2,  19^7 »  the  principal  sum  had  been  reduced  from 
$70,000  to  $29,063.29  together  with  interest  from  February 
2,  19^P.   On  the  principal  note  dated  June  17,  19*+7,  for 
$22,950,  the  principal  sum  had  been  reduced  to  $1^,221.13 
together  with  interest  from  March  2,  1938. 

The  master  filed  his  revised  and  supplemental 

report  to  which  Bernice  Schwartz  filed  objections  as 

follows : 

"1.   For  that  the  said  master  in  his  report  and 
findings  does  not  disclose  that  the  plaintiff  proved 
the  material  allegations  in  its  complaint, 

"2.   For  that  the  said  master  erroneously  found 
that  the  plaintiff  proved  that  there  was  a  consideration 
for  the  execution  of  certain  documents  when  said  consid- 
eration was  not  pleaded  by  the  plaintiff  and  is  not  in 
issue . 

"3.   For  that  the  master  erroneously  failed  to 
find  that  the  plaintiff  had  failed  to  prove  the  material 
allegations  in  its  complaint." 

These  objections  were  argued  before  the  chancellor 
as  exceptions.   Thr  decree  of  foreclosure  was  entered  on 
May  7,  1951,  approving  the  revised  and  supplemental  report 
of  the  master  and  overruling  all  of  the  exceptions  of 
defendants . 

In  addition  to  the  points  raised  in  the  objections 
which  were  allowed  to  stand  as  exceptions  to  the  master's 
report,  Bernice  Schwartz  for  the  first  time  on  appeal 
raises  several  other  grounds  for  reversal  of  the  decree. 
In  chancery  only  those  objections  properly  preserved  by 
appropriate  objection  made  to  the  master's  report  and 
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brought  to  the  attention  of  the  chancellor  as  exceptions 
to  the  report,  can  properly  be  considered  on  appeal. 
Cheltenham  Improvement  Co.  v.  Whitehead,  128  111.  279, 
28lf;  Havill  v.  Parch,  320  111.  App.  667.  We  need  there- 
fore consider  only  those  points  set  forth  in  the  objec- 
tions to  the  master's  report  and  which  were  argued  as 
exceptions  before  the  trial  court. 

As  to  Bernice  Schwartz's  exceptions,  the  facts  as 
heretofore  set  forth  disclose  that  plaintiff  by  introducing 
in  evidence  the  notes,  the  real  estate  mortgages  and  the 
chattel  mortgages  involved,  made  proof  of  the  defaults, 
and  after  having  made  proof  of  the  defaults  thereby  es- 
tablished a  prima  facie  case  in  the  absence  of  any  evi- 
dence by  defendants  in  support  of  their  defense.   Foreman 
Trust    &  Savings  Bank  v.  Conn,  3*+2  111.  280,  287. 

In  a  suit  to  foreclose  a  mortgage  where  the 
defense  relied  upon  a  lack  or  failure  of  consideration, 
the  law  is  clear  that  where  the  uncontradicted  evidence 
was  that  plaintiff  gave  a  valid  and  valuable  consideration 
for  the  notes  and  mortgages  sued  on,  there  is  a  presumption 
that  a  note  and  mortgage  was  based  upon  such  consideration 
°nd  such  presumption  will  prevail  unless  overcome  by 
evidence  to  the  contrary.   First  National  Bank  v.  Bennett, 
215  HI.  39?' ,  ^-Oh.     The  absence  or  failure  of  consideration 
is  a  matter  of  affirmative  defense.  The  burden  of  proving 
this  defense  was  upon  defendants  who  asserted  it.  American 
National  Bank  v.  Wollard,  3*+2  111.  3.1+8 .   Defendants  having 
failed  to  introduce  evidence  in  support  of  their  conten- 


I      .'•..<• 


■  rri';    .-       p  ■■  -.  t 


■  r  "■  '  ■ 


s   .   .  -    , 


-5- 

tentions,  therefore  the  trial  court  properly  overruled  the 

exceptions  to  the  master's  report. 

At  the  close  of  plaintiff's  crse  Bernice  Schwartz 

made  a  motion  for  a  finding  in  her  favor,  v/hich  the  master 

denied.   Section  6h   of  the  Civil  Practice  Act  (Smith- Hurd 

Illinois  Annotated  Statutes  Permanent  Edition,  chap.  110, 

sec.  18P)  provides  as  follows: 

"Upon  the  trial  of  a  proceeding  in  equity  defend- 
ant may,  at  the  close  of  plaintiff's  case,  move  for  a  find- 
ing in  his  favor  or  move  to  dismiss  the  suit  for  want  of 
equity.  *  *  *   If  the  dicision  on  such  motion  Is  adverse 
to  the  defendant  he  may  proceed  to  adduce  evidence,  In 
support  of  his  defense,  in  which  event  the  motion  to  dis- 
miss or  for  a  finding  shall  be  deemed  to  have  been  waived 
and  withdrawn." 

failure  of  defendant  Bernice  Schwartz,  who  appear- 
ed by  he-r  counsel  to  ask  the  cour+  for  the  opportunity  to 
offer  evidence  constituted  a  waiver  of  this  right  and  also 
to  object  on  this  ground  to  the  entry  of  a  decree.   She 
cannot  now  be  permitted  to  raise  for  the  first  time  an 
objection  on  this  bas_;s.  Whi 1 1 emor e  v .  Fi s her ,  132  111. 
2 1+3. 

V'e  I'irc1  no  srrr.r  in  the  record  or  the  part  of  the 
trial  court.   The  judgment  is  affirmed. 

Judgment  affirmed, 

Tuohy,  P.  J.,  concurs. 
Schwartz,  J.,  toot  no  part. 
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THE  CHICAGO  CLUB,   a   corporation,  ) 

'Appellee,        )   APPEAL  FP.OM  MUNICIPAL 
) 
v.  )    COUPT   OF   CHICAGO. 

WADIA   BASIL,  )    0  ,        *  <~ 

Appellant.   ) 

MP.  JUSTICE  ROBSON  DE LIVE-P.ED  THE  OPINION  OF  THE 
COURT. 

Plaintiff,  The  Chicago  Club,  a  corporation,  appellee, 
filer"1  a  forcible  entry  and  detainer  action  in  the  Municipal 
Court  against  defendant,  Wadia  Basil,  appellant.   A  jury 
found  that  plaintiff  was  entitled  to  the  possession  of  the 
premises  described  in  the  conplaint.  Judgment  was  entered 
by  the  trial  court  on  the  verdict.  The  case  is  before  us 
on  appeal  from  the  verdict. 

The  facts  are  that  plaintiff  was  the  owner  of  a 
building  in  which  defendant  was  a  tenant  under  a  lease  for 
a  term  of  three  years,  eonmenclng  May  1,  19Li-6,  and  expiring 
April  30,  19^9.   On  April  22,  19^9,  plaintiff  sent  a  letter 
by  registered  mail  to  defendant  informing  her  that  on  the 
expiration  of  her  lease  the  tenancy  was  to  continue  on  a 
month  to  month  basis.  The  letter  acknowledged  that  defend- 
ant had  on  deposit  as  security  guaranteeing  the  faithful 
performance  of  the  lease,  $1,200.  The  letter  enclosed  new 
leases  for  a  month  to  month  tenancy.   Defendant  did  not  sign 
the  new  leases,  nor  did.  she  return  them  tc  the  plaintiff. 
Defendant  continued  in  possession  of  the  premises  paying 
the  regular  monthly  rental. 

On  October  15,  19^9,  plaintiff,  by  its  agent,  sent 
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another  letter  to  defendant  and  again  enclosed  copies  of 
leases  e'rawn  on  a  month  tc  month  basis,  requesting  defend- 
ant to  sign  the  leases  and  return  them.   Defendant  did  not 
sign  the  leases  but  on  November  9  wrote  plaintiff  explaining 
that  she  was  delayed  in  New  York  and  would  take  care  of  the 
matter  as  se^n  as  she  returned.   On  March  16,  1951?  plain- 
tiff wrote  defendant  informing  her  that  since:  the  expiration 
of  her  previous  lease  on  April  30,  19^9?  she  ha'-1  been  a 
tenant  on  a  month  to  month  basis.  The  letter  further  in- 
formed  her  that  the  month  to  month  tenancy  would  be  ter- 
minated as  of  April  30,  1951.  The  defendant  admitted  re- 
ceiving this  letter,  as  well  as  a  printed  thirty-day  notice 
form  that  was  personally  served  upon  her  by  the  plaintiff. 
Defendant,  through  her  attorney  by  letter  of  March  30,  195lj 
acknowledged  the  receipt  of  the  plaintiff's  letter  of  March 
16.   No  claim  is  made  in  this  letter  that  she  was  a  tenant 
from  year  to  year.   On  March  31?  1951?  a  thirty-day  notice 
of  termination  of  tenancy  was  served.   Subsequently  plain- 
tiff filed  this  action  of  forcible  entry  anJ  detainer. 

Defendant  contends  that  as  a  matter  of  law  she  was 
a  year  to  year  tenant  whose  tenancy  ha-1  never  been  properly 
terminated  in  accordance  with  the  statute,  which  requiros 
a  sixty-days'  notice  for  the  termination  of  a  year  to  year 
tenancy,  and  that  the  jury's  verd.jct  and  the  trial  court's 
judgment  therein  was  contrary  to  the  evidence. 

The  record,  based  on  the  documentary  evidence  and 
the  testimony,  clearly  indicates  that  the  question  of 
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vhether  cr  not  the  defendant  wf  s  a  tenant  from,  ycr  to 
year,  or  from  month  to  month,  was  one  of  fact  to  be 
considered  by  the  jury.  The  legal  presumption  of  a 
renewal  of  tenancy  from  the  holding  over  of  a  tenant  can 
be  rebutted  by  proof  of  a  contrary  intention  on  the  part 
of  the  landlord  alone,  or  of  both  parties,  but  not  on  the 
part  of  the  tenant  alone.   Halt  v.  Chicle  Hair  Goods  Co., 
328  111.  Ape.  671 ;   Stillo  v.  Pelletticri,  173  111.  Aep. 
lO1*-. 

The  jury  saw  the  parties,  heard  the  testimony  and 
had  an  opportunity  to  observe  their  conduct  and  demeanor 
while  testifying.   Under  such  circumstances  this  court 
will  not  disturb  its  verdict  unless  it  was  against  the 
manifest  weight  of  the  evidence  or  error  was  committed 
by  the  trial  court.   Such  was  not  the  case  here.  The 
judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

Tuohy,  P.  J.,  concurs . 
Schwartz,  J.,  took  no  part. 
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HYMEN  LITWIN,   d/b/a   H.    LITWIN  ) 

CO.,  ) 

Appellant,  ) 


v. 


)    APPEAL  FROM  CIRCUIT 
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PIONEER   TRUST   &  SAVINGS    BANK, 

as   Trustee  under  Trust  #1+071+?  ) 

JEAN  SOLOWSKI,    HENRIETTA  ) 

SOLOWSKI,   also  known  as  ) 

HENRYKA   SOLOWSKI,    and   Unknown  ) 

Owners,  ) 

Appellees.  ) 

MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff,  Hymen  Li  twin,  doing  "business  as  H.  Li  twin 
Co.,  filed  a  complaint  to  foreclose  a  mechanic's  lien,  based 
upon  a  contract  to  construct  a  basement  apartment  in  the 
prenises  at  515?  W.  Newport  avenue,  Chicago,  Illinois.  The 
centract  was  between  the  plaintiff  and  Henrietta  Solowski , 
also  known  as  Henryka  Solowski,  who  together  with  Jean 
Solowski,  defendants,  appellees,  were  beneficiaries  of  a 
trust  under  which  the  Pioneer  Trust  &   Savings  Bank  held  the 
title  to  the  premises  in  trust  as  trustee. 

Plaintiff,  in  his  complaint,  alleged  that  all  work 
was  completed  in  accordance  with  the  contract.   Defendants 
by  their  answers  alleged  that  the  work  was  not  done  in  a 
gocc^   and  workmanlike  manner  and  certain  work  was  not  com- 
pleted within  the  time  set  by  the  contract.  They  further 
alleged  that  pursuant  to  the  terms  of  the  contract  plain- 
tiff failed  to  secure  a  building  pernit  from  the  City  of 
Chicago  to  do  said  work.  Defendants  filed  a  motion  for 
summary  judgment,  supported  by  an  affidavit  executed  by 
their  lawyer,  in  which  he  alleged  that  he  had  made  a  check 
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of  the  records  cf  the  Commissioner  of  Buildings  of  the 
City  of  Chicago  and  that  no  building  permit  was  issued 
to  plaintiff,  or  to  anyone,  for  the  work  to  be  none  on  the 
premises  in  question,  pursuant  to  the  contract  sued  on. 

The  plaintiff  filed  s  motion  to  strike  the  affidavit 
and  dismiss  the  notion  for  summary  judgment  stating  that 
issues  of  fact  are  raised  which  cannot  be  decide'  by  said 
motion;  that  the  affidavit  is  executed  by  counsel  for  defend- 
ants who  is  a  party  to  the   lawsuit;  that  the  affidavit 
refers  to  hearsay  evidence  which  would  net  be  admissible 
upen  the  trial,  together  with  other  allegations  which  for 
the  purpose  of  this  opinion  it  is  not  necessary  to  set 
forth. 

The  trial  court  hear^  the  argument  of  counsel  and 
found  in  favor  of  the  defendants  and  dismissed  the  com- 
plaint. Plaintiff  contends  that  the  trial  court  erred  in 
dismissing  the  complaint,  and  in  addition  to  the  grounds 
set  forth  in  the  motion  to  strike  urges  that  the  failure 
cf  plaintiff  to  secure  a  building  permit  from  the  City  of 
Chicago,  pursuant  to  the  ordinance,  does  not  make  the 
contract  unenforceable. 

In  the  contract  there  appears  in  handwriting: 
"Contractor  responsible  for  perments ."   In  the  printed 
portion  there  appears:   "The  owner (s)  represent  that  he 
is  (they  are)  the  owners  of  the  above  mentioned  premises. 
To  secure  building  permits  and  pay  for."   N^  question  was 
raised  on  the  motion  to  strike  of  the  interpretation  of 
the  wording  "Contractor  responsible  for  perments"  but  it 
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is  raised  in  this  court  for  the  first  time.   Plaintiff's 

agent  wrote  it  in  and  it  takes  precedence  over  the  printed 

portion.  We  can  see  nc  issue  of  fact.   A  reading  of  the 

contract  makes  it  clear  that  the  parties  meant  "permits." 

As  to  plaintiff's  contention  that  the  affidavit 

supporting  defendants'  motion  is  insufficient  because  it 

was  executed  by  counsel  for  the  defendants,  Pule  15,  Sec.  1 

of  the  Supreme  Court  provides: 

"Affidavits  in  support  of  and  in  opposition  to  a 
motion  by  plaintiff  or  defendant  for  summary  judgment  or 
•''ccree  shall  be  made  on  the  personal  knowledge  of  the 
affiants;  shall  set  forth  with  particularity  the  facts 
upon  which  the  claim,  count  e>rclaim  or  defense  is  baser1; 
shall  have  attached  thereto  sworn  or  certified  copies 
of  all  papers  upon  which  the  party  relies;  shall  not  con- 
sist of  conclusions  but  of  such  facts  as  woul^  be  ad- 
missible in  evidence;  and  shall  affirmatively  show  that 
the  affiant,  if  sworn  as  a  witness,  can  testify  competently 
thereto.   If  all  the  facts  to  be  shown  are  not  within  the 
personal  knowledge  of  one  person,  two  or  more  affidavits 
shall  be  used ." 

While  It  would  have  been  better  to  have  a  third 
party  make  the  investigation  and  swear  to  the  affidavit, 
still  it  cannot  be  said  that  cauns^l  after  his  investiga- 
tion did  not  h~ve  knowledge  of  the  facts  and  could  not  be 
sworn  as  a  witness  to  testify  thereto.   There  is  no  denial 
that  no  building  permit  was  issued  and  in  the  absence  of 
any  showing  to  the  contrary  we  must  assume  that  this  fact 
is  true.  The  affidavit  states  clearly  that  it  is  based  on 
an  investigation  made  by  the  affiant  of  the  records  of  the 
Commissioner  of  Buildings  of  the  City  of  Chicago,  and  that 
nc  building  permit  was  issued  ^urinf  the  year  1950  for  any 
type  of  work  on  the  premises  in  question,  an^  mere  speci- 
fically that  no  building  permit  was  issued  to  the  plaintiff, 
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Hymen  Li  twin,  doing  business  as  H.  Li  twin  Co . ,  Chicago, 
Illinois.  This  statement  is  sufficient  to  satisfy  the 
foregoing  rule  and  is  a  defense  alleged  in  answer  to 
plaintiff's  complaint. 

The  pertinent  parts  of  chap.  ^3  of  the  Municipal 
Code  of  Chicago,  which  relates  to  building  permits,  pre- 
vises in  part  as  follows: 

"Section  1 :   It  shall  be  unlawful  to  proceed  with 
the  erection,  enlargement,  alteration,  repair,  removal 
or  demolition  of  any  building,  structure  or  structural 
part  thereof  within  the  city  unless  a  permit  therefore 
shall  have  first  been  obtained  from  the  Commissioner  of 
Buildings. 

"Section  11:   No  person  shall  begin  any  work  for 
which  a  building  permit  is  required  or  any  work  cf 
excavation  in  preparation  therefore  until  the  permit  has 
been  obtained.   If  any  person  violates  this  section,  the 
Commissioner  of  Buildings  shall  or^er  the  work  stopped  at 
once  and  enforce  that  order  in  addition  to  the  penalty  for 
the  violation, 

"Section  3?:   Any  person  violating,  or  resisting 
or  opposing  the  enforcement  of  any  provisions  of  this 
chapter,  where  no  other  penalty  is  provided,  shall  be 
fined  not  more  than  $200.00  for  each  offense.   Each  day 
such  violation  shall  continue  shall  constitute  a  separate 
and  distinct  offense;  *  *  * ." 

The  ordinance  in  question  is  clear  and  understand- 
able.  It  makes  it  unlawful  for  any  person  to  commence  any 
work  without  obtaining  a  permit  therefor  from  the  Commission- 
er of  Buildings.   In  Bairstow  v.  Northwestern  University, 
287  111.  App.  if2>+,  this  court  held  that  the  failure  to 
obtain  a  permit  from  the  City  of  Evanston  to  do  excavating 
work,  precluded  the  enforcement  of  a  mechanic's  lien  against 
the  defendant  for  such  work.  The  ordinance  of  the  City 
of  Evanston  was  similar  to  the  one  in  question  except  it 
did  not  include  as  a  part  of  the  ordinance  a  penalty 
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provision.   It  referred  to  the  subject  of  general  penalties 

for  violations  of  the  building  co^e.   Cited  with  approval 
In  this  case  Is  William  H,  Brown  &  Company  v.  John  F. 
Owens  et  al.,  2V8  111.  App>  661,  and  Hi Her  v.  Ammon,  lh$ 
U.S.  V21, 

Plaintiff  attempts  to  distinguish  this  case  from 
Bairstow  v.  Northwestern  University  on  the  basis  that 
because  the  city  ordinance  provides  for  a  penalty,  this 
is  in  lieu  of  making  the  contract  unenforceable.   We 
cannot  agree  with  this  contention.   It  Is  our  opinion 
that  the  fine  provided  fcr  in  the  city  ordinance  is  an 
additional  penalty  for  failure  to  comply.   To  hol^  other- 
wise would  be  to  allow  plaintiff  to  elect  to  pay  such 
penalty  as  the  court  may  assess  and  avoid  compliance 
with  the  err  inane  e.   This  wcul^  ultimately  lear1  to  a 
breakdown  of  the  building  code  and  would  result  in  con- 
tractors setting  their  own  standards  of  compliance  rather 
than  meeting  the  standards  set  by  the  code  which  are  for 
the  protection  of  the  general  public. 

Plaintiff's  failure  to  obtain  a  building  permit 
pursuant  to  the  ordinance  in  question  made  his  contract 
unenforceable.  The  order  of  the  trial  court  is  affirmed. 

Ord er  affirmed . 

Turhy,  P.  J.,  concurs. 
Schwartz,  J.,  took  no  part. 
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APFEAL   FROM 
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JAKES  T.  B.  SCOTT,  administrator 
of  the  estate  of  ALEXANDER 
MacDOUGALL,  deceased, 

Plaint iff -Appellee, 

v. 

CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporation, 

Defendant-Appellant . 

MR.  JUSTICE  ROBSOK  DELIVERED  THE  OPINION  OF  THE 
COURT  . 

This  is  an  action  by  James  T»  B.  Scott,  administrator 
of  the  estate  of  Alexander  MacDougall^  deceased,  appellee, 
growing  out  of  an  accident  which  took  place  on  the  afternoon 
of  November  2,  19M+,  in  the  vicinity  of  Ashland  avenue  and 
>+2nd  street,  Chicago,  Illinois,  when  the  deceased  was  struck 
by  a  streetcar  operated  by  the  defendant,  Chicago  Transit 
Authority,  a  municipal  corporation,  appellant. 

The  case  has  been  tried  twice.   In  May,  19^8,  the 
jury  rendered  a  verdict  for  plaintiff  and  the  court  granted 
defendant's  motion  for  a  new  trial.   In  the  second  trial  the 
jury  returned  a  verdict  of  puilty  and  assessed  plaintiff's 
damapes  at  the  sum  of  $8,5^0.  The  court  entered  judgment  on 
the  verdict.  Defendant's  motions  for  judgment  notwithstanding 
the  verdict,  and  in  the  alternative  for  a  new  trial,  were 
denied  and  overruled. 

It  is  plaintiff's  theory  that  the  deceased  was  cross- 
ing from  east  to  west  over  Ashland  avenue  in  the  south  cross- 
walk of  >+2nd  street  with  a  green  or  go  light  in  his  favor, 
at  a  time  when  defendant's  streetcar  was  traveling  south  on 
Ashland  avenue  against  the  light,  and  as  a  result  of  tke 
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negligent  operation  of  the  streetcar,  under  those  circum- 
stances, the  deceased  wpS  struck,  injured  and  died. 

It  is  defendant's  theory  that  deceased  had  come 
from  the  west  sidewalk  of  Ashland  avenue,  at  a  point  about 
70  or  more  feet  south  of  the  south  crosswalk  of  ^-2nd  street 
onto  the  southbound  safety  island,  which  was  located  at.  that 
place,  stopped  on  the  safety  island  for  a  moment  at  about 
the  center  of  it,  and  then,  at  a  time  when  the  streetcar 
was  passing  south  at  the  north  half  of  the  safety  island, 
stepped  in  front  of  it  in  an  attempt  +o  cross  over  Ashland 
avenue  at  that  point,  west  to  east,  when  the  streetcar  was 
five  or  six  feet  from  him,  and  in  that  manner  was  struck  by 
the  streetcar,  receiving  injuries  that  resulted  in  his  death. 

Defendant  asserts  (1)  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence;  (2)  that  there  was  error 
in  the  rulings  on  the  admission  of  evidence  with  reference 
to  the  comments  and  statements  of  counsel  relating  thereto, 
and  in  the  manner  of  the  cross-examination  of  witnesses;  and 
(3)  that  there  was  error  in  the  Fiving  of  instructions. 

As  to  defendant's  first  contention  that  the  verdict 
was  against  the  manifest  weight  of  the  evidence,  three  wit- 
nesses testified  for  the  plaintiff,  two  of  whom  were  eye- 
witnesses to  the  accident.  Ten  witnesses  testified  for  the 
defendant,  four  of  whom  were  eyewitnesses  to  the  occurrence. 
In  this  type  of  an  accident  where  the  events  take  place 
within  a  few  seconds,  there  is  always  a  conflict  in  the 
testimony  of  witnesses,   Bernard  Wagner,  who  testified  for 
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plaintlff ,  said  that  he  and  Kenneth  Leach  were  standing  on 

the  southwest  corner  of  the  Intersection  of  ^2nd  street 
and  Ashland  avenue  when  the  accident  happened.   He  saw  the 
streetcar  passing  up  the  safety  island  and  hit  the  deceased. 
The  deceased  was  crossing  on  the  green  light  from  the  east 
to  the  west  side  of  the  street  in  the  south  crosswalk  at  the 
time  of  the  occurrence.   He  was  at  the  middle  of  the  street 
when  he  first  saw  him.  When  the  streetcar  struck  the  de- 
ceased it  was  going  about  15  to  20  miles  per  hour,  and 
traveled  from  that  point  in  the  south  crosswalk  through 
the  crowd  to  the  other  end  of  the  safety  island,  where  he 
saw  the  deceased  lying  under  the  streetcar. 

Kenneth  Leach,  plaintiff's  other  eyewitness,  did 
not  testify  at  the  first  trial.   Bernard  Wagner  said  at 
the  first  trial  he  was  accompanied  by  a  friend  named  Benny. 
Defendant  has  made  a  point  of  the  fact  that  Leech's  name- 
is  not  Benny.   However,  Wagner  on  the  second  trial  said 
that  it  was  Kenny  who  was  with  him.   The  witness  said  he 
was  known  as  Kenny.  There  is  not  a  great  deal  of  difference 
between  the  mmes  Kenny  and  Benny  and  it  could  have  been  a 
mistake  on  the  part  of  Bernard  Wagner.   His  testimony  was 
substantially  the  same  as  that  of  Bernard  Wagner  except 
that  he  stated  they  had  reached  the  south  curb  at  the  time 
the  accident  occurred.   There  is  an  inference  raised  by  the 
defendant  that  Leach  had  never  seen  the  deceased  before  he 
saw  him  under  the  streetcar.  An  examination  of  the  record 
indicates  to  the  contrary- -that  he  said  he  saw  him  crossing 


the  street  when  the  li^ht  was  green  for  east  and  west  and 
that  he  saw  him  struck  by  the  streetcar  and  then  saw  him 
under  the  streetcar  after  the  accident. 

Defendant's  eyewitnesses  were  four  in  number.  The 
motorman,  Albert  Manske;  an  off-duty  streetcar  conductor , 
John  Frusynski,  who  was  riding  on  the  streetcar  behind 
the  motorman;  a  streetcar  passenger,  Anna  Prosper,  and 
Albert  E.  Crum,  a  disinterested  witness  who  was  standing 
on  the  safety  island.   In  substance,  they  testified  that 
the  deceased  was  crossing  from  west  to  east  and  hac1  come 
onto  the  southbound  safety  island.  The  streetcar,  which 
was  going  south,  had  come  to  a  stop  at  ^2nd  street  for 
the  red  light.   When  the  light  turned  to  green  the  street- 
car proceeded  across.   When  it  was  about  halfway  down  the 
safety  island  and  five  to  eight  feet  from  the  deceased,  he 
stepped  out  in  front  of  the  streetcar.   The  point  of  impact 
was  about  60  to  70  feet  from  the  crosswalk.   Circumstances 
tending  to  corroborate  the  substance  of  defendant's  version 
were  testified  to  by  the  conductor  of  the  streetcar,  two 
firemen  an^  a  policeman.  There  were  certain  points  of 
discrepancy  in  the  testimony  of  plaintiff's  witnesses  and 
defendant's  witnesses.   However,  we  do  not  deem  them  of 
sufficient  import  to  require  a  discussion. 

The  number  of  witnesses  testifying  for  the  respective 
parties,  while  a  factor,  cannot  be  said  to  be  controlling. 
Miller  v.  Green.  3*+5  111,  App.  255.  A  court  of  review 
should  not  set  aside  a  verdict  where  the  evidence  conflicts 
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even  though  the  apparent  weight  of  the  evidence  Impresses 
the  court  as  being  in  favor  of  the  unsuccessful  party. 
Silberman  v.  Washington  National  Insurance  Co.,  329  111. 
App.  Mf8. 

The  fact  that  two  juries  saw  and  hcarr1  the  wit- 
nesses and  found  for  the  plaintiff  cannot  be  passed  over 
lightly.   Both  weighed  the  evidence,  considered  what  wit- 
nesses eould  be  believed  and  what  witnesses  could  not  be 
believed  and  each  time  found  for  the  plaintiff.   The 
issues  were  clearly  drawn.  The  testimony  of  the  plain- 
tiff's witnesses  supported  one  set  of  facts  and  the  testi- 
mony of  defendant's  witnesses  supporter7  a  contrary  set  of 
facts.   The  juries  apparently  believed  plaintiff's  witnesses. 
The  trial  judge  who  heard  and  saw  the  witnesses,  approved 
the  verdict  by  his  denial  of  plaintiff's  motion  for  a  new 
trial.  When  the  testimony  is  contradictory  this  court  will 
not  substitute  Its  judgment  as  to  the  credibility  of  wit- 
nesses for  that  of  the  trial  court  which  saw  and  heard  them. 
Wynel'oop  v .  _  Wynekoep ,  ^+07  111.  219.   We  have  weighed  all 
these  factors  and  we  are  of  the  opinion  it  would  be  unduly 
presumptive  en  cur  part  to  say  that  the  verdict  was  against 
the  manifest  weight  of  the  evidence. 

Defendant  contends  that  there  is  no  shewing  that 
decedent  was  exercising  due  care  when  he  started  crossing 
the  street.   It  is  true  that  the  plaintiff's  witnesses  din 
not  state  that  the  light  was  green  when  he  started  to  cross 
but  both  Wagner  and  Leach  testified  that  immediately  befcre 
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thc  accident  the  lights  were  green  and  that  the  streetcar 
had  crossed  en  the  red  light.   Defendant's  contention  is 
very  technical.   In  these  days  of  crowded  streets  and 
traffic  difficulties  the  way  of  the  pedestrian  is  at  best 
difficult  and  dangerous.   If  the  decedent  was  observed 
crossing  on  the  green  light,  we  must  presume  that  he 
entered  the  crossing  on  the  green  light.   Doing  so  and 
being  observed  crossing  on  the  green  light,  he  must  be 
assumed  to  have  the  right  of  way  until  he  reached  the 
opposite  side  of  the  street.  Ma nan  v.  Richardson^  28k 
111.  App.  ^93 5  Cahill  v.  Cummings ,  322  111.  App,  662. 

Plaintiff  asked  certain  leading  questions  of  the 
witness  Leach,  which  were  sustained  by  the  court.  These 
questions  were  repeated  en  several  occasions  and  again 
sustained.   Defendant  contends  that  the  reason  for  the 
leading  questions  was  to  suggest  to  the  witness  answers 
which  were  desired  and  later  elicited  on  subsequent  inter- 
rogation and  that  this  line  of  leading  questions  and  the 
answers  that  later  resulted  were  extremely  prejudicial  to 
the  defendant  in  that  it  gave  the  witness  an  opportunity 
to  change  his  initirl  version  of  hrw  the  accident  occurred. 
We  have  examined  the  transcript  and  while  we  believe  that 
there  Is  some  question  as  to  the  propriety  of  the  examina- 
tion by  counsel  for  the  plaintiff,  we  ^c   net  believe  that 
it  was  so  prejudicial  as  to  be  ground  for  reversal.   In 
the  same  class  are  defendant's  further  contentions  that 
there  were  Improper  attempts  to  impeach  and  use  unsworn 
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statements  and  immaterial  documents.   We  realize  that  It 

is  difficult  for  the  trial  court  at  all  times  to  restrain 

the  zeal  of  counsel  and  confine  the  examination  within 

strictly  legitimate  bounds.   We  do  not  believe,  however, 

that  there  was  a  calculated  plan  to  sway  the  jury  by 

immaterial  questions  and  offers  of  Immaterial  evidence. 

Finally,  defendant  contends  that  the  court  erred 

and  committed  reversible  error  in  giving  the  following 

instruction: 

"The  jury  is  instructed  that  if  you  believe,  from 
the  evidence,  that  the  deceased,  Alexander  MacDougall,  was 
crossing  *+2nd  Street  in  the  crosswalk  at  a  time  when  the 
light  was  green  for  him,  then  the  deceased,  Alexander 
MacDougall,  had  the  right  of  way  and  it  was  the  duty  of 
the  defendant  to  yield,  the  right  of  way  to  the  deceased." 

Defendant  says  that  it  is  clearly  directory  in  nature  as  to 
the  primary,  ultimate  and  real  issue  involved  in  this  case. 
Under  the  theory  of  fact  as  to  who  had  the  right  of  way 
under  the  stop  light  statute,  if  this  Instruction  were  to 
stand  alone  and  other  instructions  were  not  given  by  defend- 
ant, it  might  be  considered  reversible  error.   However,  de- 
fendant's instructions  9  and  10  tell  the  jury  that  if  the 
deceased  by  the  exercise  of  ordinary  and  reasonable  care 
could  have  avoided  the  accident,  plaintiff  could  not  recover. 
Defendant's  instruction  No.  IF  told  the  jury  that  they  could 
not  compare  the  negligence  of  the  deceased  and  the  defendant 
and  then  directed  that  if  the  deceased  was  guilty  of  any  want 
of  ordinary  care  which  caused  or  proximately  contributed  to 
the  cause  of  the  injury  then  they  should  find  the  defendant 
not  guilty.  We  believe  that  the  giving  of  these  instruc- 
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ticns  by  the  defendant  rendered  plaintiff's  instruction 
innocuous  anr1  the  giving  of  it  was  not  such  error  as 
would  require  a  reversal. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  af firmer1, 

Tuohy,  P,  J.,  anr1  Schwartz,  J.,  concur* 
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LEO  BERFOWITZ  and   FRIEDA 
BERFOWITZ, 

Appellants, 


v. 


3  4l7  I.A«  7 

APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


n 


ADOLPH  GLICFMAN, 

Appellee . 

MR.  JUSTICE  SCHWAPTZ  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  is  an  appeal  from  an  order  entered  April  25, 
1951?  vacating  a  judgment  for  possession  in  a  forcible 
entry  and  detainer  suit  entered  December  13,  1950.   It  Is 
apparent  from  the  record  that  the  judgment  was  entered 
by  agreement  of  the  parties  and  upon  their  stipulation 
that  the  writ  of  restitution  would  be  stayed  until  July 
1,  1951.  The  claim  was  made  that  this  was  done  upon 
misrepresentation  by  plaintiffs.  The  evidence  does  not 
support  this  claim  and  there  is  nothing  in  the  record  to 
warrant  vacation  of  this  judgment  after  expiration  of 
the  term  period  of  thirty  days.  Rules  with  respect  to 
the  vacation  after  term  time  of  judgments  entered  by 
consent  of  the  parties  have  been  frequently  set  forth 
by  this  court,  notably  in  Lefor  v.  Jones,  33^  111.  App . 
!73;   Schmahl  v.  Aurora  National  Bank,  311  111.  App.  228; 
Dunlap  v.  Horton,  337  111.  App.  106. 

The  order  of  vacation  appealed  from  Is  reversed  and 

the  cause  remanded  with  directions  to  deny  the  petition  to 

vacate  and  to  permit  the  original  judgment  for  possession 

in  favor  of  plaintiffs  to  stand. 

Judgment  reversed  and  cause 
remanded  with  directions. 
Tuohy,  P.J.,  and  Robson,  J.,  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT 


FOURTH  DISTRICT 


February  Term,   A.   D.    1952 


77 V  h 


Term    No.     5  2    F     15 


Agenda    No.      11 


T.    W.    CARROLL, 

Plaintiff -Appellee , 


vs. 

N.   A.    CUMMINGS,    JCHN  COLLIS, 
and  WHITE  RIVER  DRILLING 
COMPANY,   a  Corporation, 

Defendants, 

N.    A.    CUMMINGS, 


Appellant. 
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Appeal  f  r  im  the 
Circuit  Court  A 
Jefferson  County. 


CULBERTSON,    P.  J. 


This    is    an    appeal    by    Appellant, 
N.     A.     CUMMINGS    (hereinafter    called    defendant 
Cummings),     from    a    judgment     3 f    the    Circuit    Court 
of    Jefferson    County    upholding    the    finding    of    a 
Ma  s  t  e  r  -  in  -  Cha  n  c  e  r  y    that    defendant    Cummings,     aside 
from    liability    imposed    upon    the    corporate    defendant 
in    the    case    (which    is    not    appealing),     individually, 
was    indebted    to    Appellee,     T.     W.     CARROLL     (herein- 
after   called    plaintiff)    in    the     sum    .  f    $3608.64. 

The    contention    is    made    in    this    Court 


that    the    finding    cf    the    Master    and    the    judgment    of 


' 


the    Circuit    C     urt    were    contrary    to    the    manifest 
weight    of    the    evidence,     and    that    the    evidence    dis- 
closed   only    an    indebtedness    of    the    defendant    corp- 
oration,    White    River    Drilling    Company,     and    a 
counter-balancing    claim    of    White    River    Drilling 
Company    as    against    plaintiff    Carroll,     and    that    any 
connection    of    the    defendant    Cummings    with  the    trans- 
action   was    solely    in    the    capacity    of    said    defendant 
as    president     of    White    River    Drilling   C     mpany,    act- 
ing   on    behalf    of    said    corporate     n    and    not    for    himself, 
individually.        The    Court    belw    had    also    d    smissed 
the    counter-claim    :■  f    the    corporation    as    against 
plaintiff    Carroll. 

This    action    was    instituted    on    behalf    of 
plaintiff    Carroll    as    against    defendant    Cummings    and 
another    individual    defendant,     and    White    River    Drill- 
ing   C     mpany,     for    certain    services    perfori^ed    pur- 
suant   to    oral    agreements.       The    evidence    disclosed    that 
defendant    Cummings    was    one    o±    the    major    stock- 
holders   of    the    corporation,     and    was    the    owner     of    a 
drilling    rig,     etc.       The    evidence    sh     wed    that    defend- 
ant   Cummings    employed    plaintiff    Carroll    t       "set    on 
wells"    as    a    geologist,     for    a    certain    consideration, 
and    to    work    on    certain    productive    wells    at    a    certain 
figure    per    well.        The    services    were    performed    by 
plaintiff    Carroll.       The    evidence    indicates   that    he   did 
not    have    any    knowledge    that    White    River    Drilling 
Company    was    organized    as    a    corporatitn.       Services 
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had    been    performed    for    defendant    Cummin«s    per- 
sonally,    prior    to    the    making       f    a    final    agreement, 
although    there    was    evi  d  e  nee    of    payment    with    Company 
check,     there    was    also    substantial    evidence    in    the 
rec     rd    that    theservices    were    performed    (  .  r    the 
benefit    of    and    at    the    insistence    of    defendant    Cummings 

The    Master    heard    all    the    ev   idence    in 
this    cause    and    made    his    findings    and    conclusions 
after    due    consideration    of    such    evidence.       In    view 
of    the    f'act  that    the    Master    had    heard    the    oral    testi- 
mony   and    that    the     findings    of    the    Master    had    been 
sustained    by    the    Trial    Court,     this    Court    cannot    dis- 
turb   such    findings    and    conclusions,     unless    they    were 
clearly    and    manifestly    against    the    weight    of    the    evi- 
dence   (KUZLIK    vs.     KWASNY,      383    111.      354;     ZET  A 
BUILDING    CORPORATION    vs.     GARST,     408    111.     519.) 

After    a    careful    review    of    the    entire 
record    in    this    cause    it    is    obvicus    that    the    c   inclusions 
of    the    Ma s t e r - i n - C han c e ry ,     as    approved    by    the    Trial 
Court,     were    not   against    the    weight    of    the    evidence. 
The    judgment    of    the   Circuit    Court    of    Jeffers     n    County 
will,     therefore,     be    affirmed. 

Judgment    affirmed. 


Bardens,     J.,     Scheineman,     J.,     concur 
(Abstract) 
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IRENE    STARNS, 

Plaintiff -Appellant, 


-v- 


LOUIS  POSTAWKO,   Doing  Business  as 
"GFEEN  HALL," 

Defendant  -Appellee . 


Appeal  from  the 
Circuit  Court  of 
Madison  County. 
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Bardens,     J. 

On    December     12    and    13,     1947,     defend- 
ant   operated    a    tavern    known    as    "Green    Hall"    on    rent- 
ed   property    situated    on    the    north    west    corner    of 
Eighth    and    Washington    avenues    in    the    city    of    Madison, 
Illinois.       Leading    up    to    the    entrance    door    of    the    tavern 
were    three    concrete    steps,     each    of    which    was    approxi- 
mately   eight    inches    in    height. 

Plaintiff    alleged    in    her    complaint    that 
in    the    early    morning    of    December     13,     1947,     she    was 
an    invitee    of    the    defendant    at    his    tavern    and    that    it 
became    his    duty    to    keep    the     concrete    steps    leading 
thereto    in    a    safe    condition    for    the    use    of    the    invited 
public,     including    plaintiff;    that    defendant    permitted 
and    allowed    snow,     ice,     and    other    slippery    material    to 
remain    on    s  a  i  d    steps,     thus     rendering    them    dangerous 
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to    walk    on;     that    defendant    knew,     or    in    the    exercise     cf 
due    care    should    have    known,     of    their    condition;    that 
plaintiff    did    not    have    equal    knowledge    of    the    dangerous 
condition    and    was    not    warned    thereof;    that    plaintiff,     in 
leaving    the    premises    early    on    that    morning,     slipped    and 
fell    and    became     injured    while    in    the     exercise     of    due 
carefor    her    own    safety.        Defendant    answered,     denying 
the    charges    of    negligence    and    due    care. 

Trial    was    had    before    a    jury,     resulting    in 
a    verdict    in    plaintiff's    favor.       At    the    close    of    all    the 
evidence    the    defendant    tendered    a    motion    for    a    directed 
verdict    upon    which    the    court    reserved    ruling.        After 
verdict    the     court    granted    this    motion    and    entered    judg- 
ment   for    the    defendant    notwithstanding    the    verdict. 
Plaintiff    appeals    from    this    judgment. 

The    evidence    brought    out    that    plaintiff, 
on    the    dates    mentioned    and    pricr    thereto,     was    an    em- 
ployee   of    the    defendant    as    a    waitress    at    the    tables    and 
behind    the    bar.       On    the    afternoon    of    December     12    she 
came    to    work    about    five    P.     M.  ,     at    which    time     it    was 
light    and    she    could    see    that    it    was    then    and    had    been 
snowing.        There    was    snow    on    the    ground    and    snow    and 
ice    on    the    steps.       She    told    defendant    of    the    condition    of 
the    steps    and    that    the     same    should    be    swept,     after    which, 
acoording    to    her    testimony,     defendant    went    out    the    front 
door    with    a    broom.       Plaintiff    worked    until    about    one   A.M., 
at    which    time    she    was    then    invited    to    remain    and    have 
some    drink  r    with    a    customer    who    was    in    the    tavern.      This 
customer    was    a    truck    driver    and    had    agreed    to    drive 


plaintiff    home.        Plaintiff    had    three    highballs,     one     of 
of    which    she    bought    herself,     and    about    one-half    to    a 
quarter    of    an    hour    before    closing    time     she     started 
heme    with    the    man    who    had    invited    her    to    have     some 
drinks.        As     she    prepared    to    lea.ve     she    noticed    the    snow, 
but    testified    she    h  a  a    ret    otherwise    nt-servnd    the   w  e  at  he  r 
conditions.        It     v/  a  s    the     custom    in    the    tavern    to    turn    off 
the    outside    neon    sign    about    p.    quarter    of    s.n.    hour    before 
closing    time    and    plaintiff    knew    of    this     custom    and    at 
the    time     she    prepared    to    depart    the     outside    necn    sigr    was 
turned    off.        P 1  a  i  n  f.  i '  f    herself    turned    off    the    ceiling   lights 
and    the    dance    hall    lights,     thus     the     cnl;     remaining   lights 
left    on    when    she    prepared    to    depart    were    the    neon    light 
around    the    bar    and    the    night    light    back    of    the    bar.      Her 
companion    went    cut    the    door    first    and    plaintiff    followed; 
she     stood    on    the    top    step    facing    the    doer    while     she 
closed    it;     she    then    turned    around    and    took    a     step    down 
to    the     second    step    when    her    right    foot    slipped    and    she 
fell,     striking    her    back    on    the    third    step.       Plaintiff 
testified    that    she    saw    ice    and    snow    on    the    steps    immedi- 
ately   after    she    fell.       There    was    no    hand    rail    on    the    steps. 

In    seeking    to    sustain    the   judgment    of    the 
lower    court,     the    defendant    insists    that    the    plaintiff 
wholly    failed    to    prove    due    care    on    her    part.        There    can     „ 
be    no    que-,  tier,    but    what    plaintiff    was    an    invitee.        How- 
ever,    even    though    she    was    an    invitee,     she    possessed 
certain    knowledge    that    an    ordinary    patron    would    not. 
Having    been    an    employee    of    the    defendant,     she    was 
familiar    with    all    the    surrounding    circumstances    con- 
cerning   the    entrance    way.       She    was    fully      aware    when 
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she    came    to    work    in    the    late    afternoon    that    there    was 
snow    and    ice    on    the    steps    and    it    had    been    so    impressed 
upon    her    mind    that    she    mentioned    this    fact    to    defend- 
ant   and    admonished    him    that    they    should    be    swept. 
Plaintiff    was    familiar    with    the    custom    of    turning    the 
outside    lights    off    prior    to    closing    time    and    had    turned 
out    the    ceiling    lights    herself    and    was    thus    fully    aware 
of    the    lighting    conditions    at    the    steps    when    she    depart- 
ed.      She    could    see    snow    and    ice    on    the    steps    immediate- 
ly   after    she    fell    and    the    conclusion    is    inescapable    that 
she    could    have    seen    the     snow    and    ice    immediately    before 
she    fell.       She    stepped    safely    on    the    first    step    and    faced 
the    door    of    the    tavern    in    order    to    close    the    same    and 
if    there    was    snow    and    ice    on    the    steps    at    that    time,     she 
must    have    been    fully    aware    of   that    fact.       After    closing 
the    door,     she    turned    around    on    the    top    step    and    started 
down    and    by    her    own    testimony    she     "Did    not    look    on 
the    steps    before    I    went    down.       I    just    stepped    down."      It 
is    common    knowledge    that    the    two    or    three    drinks    she 
had    had    within    the    hour    would    slow    her    reflex    reactions. 
Plaintiff    did    not    charge    in    her    complaint    that    defendant 
was    negligent    in    failing    to    provide    a    hand    rail    and,     of 
course,     as    an    employee    she    had    full    knowledge    of    the 
fact    t ?.i a t    the     steps    were    not    provided    with    one.       She 
testified    that    she    had    on    low    heel    shoes. 

The    plaintiff    had    the    burden    of    proof    as 
to    her    due    care.       She    was    chargeable    with    knowledge     of 
the    conditions    that    existed.       The    evidence    seems    wholly 
lackhg    as    to    any     precautions    taken    by    her    in    the    light 
of    that,    knowledge,     but    on    the    contrary    shows     she    stepped 


down    without    even    looking    at    the    steps.        Under    these 
circumstances    we    feel    the    lower    court    was    justified 
in    allowing    the    motion    for    a    directed    verdict    and 
entering    judgment    notwithstanding    the    verdict. 

Judgment    affirmed. 
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Culbertson,     P.     J.,     and    Scheineman,     J.,     Concur 
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H.   SHANNON  KAGY,    B.    LUCILLE    KAGY,  ) 

and  THE  MARION  COUNTY  BUILDING  ) 

and  LOAN  ASSOCIATION,    a  CORPORA-  ) 

TION,  j 

) 
Defendants -Appellees.  ) 


Appeal  Irom  the 
Circuit  Court  of 
Marion  County.. 
Illinois. 


Honcrabls  F.   R.   Dove,  Trial  Judge. 


BARDENS,     J. 

This    case    was    in    our    court    previously. 
At    that    time    we    remanded    the    case    for    a    new    trial 
and    set    out    specifically    the    interpretation    of    the 
contract    between    the    parties    and    the    burden    of 
pre  of    I'.pon    the    plaintiff.       (See    341    111.     A  pp.     468) 
The    fact  5    necessary    to    show    the    controversy    be- 
tween   the    parti's    were    set    out    in    that    opinion    and 
will    not    be    repeated    in    this.       Thereafter    the    case 
was    reinstated    and    tried    before    the    chancellor,     at 
the    conclusion    of    which    he    took    the    case    under 
advisement    for    briefs.       Thereafter    he    rendered    his 
decision   and    decree    was    entered    allowing    the    plain- 
tiff   the    full    amount    to    be    paid    under    the    original 


contract    and    allowing    a    sum    of    $370.00    for    addition- 
al   bathroom    fixtures,     for    an    addition      to    the    size    of 
the    utility    room    and    for    new    sinks    in    the    downstairs 
kitchen,     plus    a    sum    of    $37.00    for    a    supervisory    fee. 
This    made    the    total    amount    due    ard    owing    the    plain- 
tiff   the     sum    of    $6,907.00,     upon    which    the    defendants 
have    paid    $4,500.00,     and    the    decree     gave    the    plain- 
tiff   a    lien    for    the    balance    of    $2,407.00. 

Plaintiff    appeals    from    the    decree    insist- 
ing   in    substance    that    the     lower    court    did    not    allow 
sufficient    of    the    claimed    extras.       The    plaintiff    was 
claiming    extras    of    approximately    eleven    items    which, 
together    with    the     supervisory    fee,     totaled    over 
$2, 200 . 00. 

Plaintiff    argues    that    the    manifest    weight 
of    the    evidence    sustains    his    claim    for    all    of    these 
additional    extras    and    that,     therefore,     the    lower    court 
erred    in    allowing    only    $370.00.        We    have    carefully 
reviewed    the    abstract    of    record    and    some    portions    of 
the    original    record    and    we    are    of    the    opinion    that    the 
decree    of    the    lower    court    was    fully    sustained    by    the 
evidence    and    was    not    contrary    to    the   manifest    weight 
of    the    evidence.        While    there    was    substantial    proof 
that    work    and    materials,     claimed    as    extras,     were 
furnished,     the    evidence    to    show    they    were    extras    and 
agreed    upon    by    the    parties    was    either    lacking    or    con- 
tradicted.      The    question    of    allowance    therefore    be- 
came   clearly    one    for    the    trier    of    the    facts. 

Plaintiff    also    contends    that    the    court 
committed    error    in    admitting    into    evidence    Defendants' 
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Exhibit    No.      1,     being    the    written    proposal    of    the 
plaintiff    to    do    the    original    job    for    a    sum    of    $6,500.00 
or    less.        In    our    previous    opinion    we    treated    of    this 
written    proposal    and    held    that    it,     together    with    other 
documents    and    oral    evidence,     constituted    a    contract 
between    the    parties.        The    plaintiff    himself    relies    up- 
on   this    document    to    sustain    his    claim    for    $6,500.00 
which    was    to    cover    the    original    contract    and    whjch 
sum    was    allowed    to    him    in    full    by    the    lower    court. 
There    was    no    error    in    admitting    this    exhibit    into 
evidence. 

Lastly,     plaintiff    contends    that    the    decree 
of    the    c     urt    below    is    contrary    to    law    for    the    reason 
that    the    decree    failed    to    include    interest    in    accord- 
ance   with    Sec.      1,     Chap.     82,     111.     Rev.     Stat.,      1948. 
The     statute    does    contemplate    that    a    contractor    who 
is    entitled    to    a    mechanics'    lien    shall    be    allowed 
interest.        The    court    found,     however,     that    a    tender    of 
$2,000.00    had    been    made    and    no    exception    or    object- 
ion   having    been    taken    to    this    finding,     it    is    binding    on 
us.        Interest    should    have    been    allowed    on    the    excess 
over    $2,000.00.        The    decree    of    the    lower    court    is 
modified,     therefore,     by    adding    the    wording    "with 
five    per    cent    (5%)    interest    on    the    sum    of    $407.00 
from    the    24th    day    of    September,     1948,  "    following   the 
wording    "Two    Thousand    Four    Hundred    Seven   ($2,407.00) 
Dollars"    in    the    next    to    last    paragraph    of    the    decree 
The    decree,     so    modified,     is    affi 

Decree    modified    an 
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Publish    abstract    only. 

Culbertson,     P.     J.,     and    Scheineman,     J.,     CraueTHOJSTRicrr  a     ''-now 
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No.    52-F-3 


In  The 


APPELLATE  COURT  OF  ILLINOIS 


Fourth  District 


October  Term,   A.    D.    195  1 


3  47I.A.  78 


JL 


GORDON    A. 


v  s 


COC  MBS, 

Plaintiff-Appellant, 


BOARD    OF     FIRE    AND    POLICE 
COMMISSIONERS    OF    THE 
CITY    OF    EAST    ST.     LOUIS, 
ILLINOIS. 

Defendant-Appellee 


Appeal  from  the 
Circuit  Court  of 
St.    Clair  County, 
Illinois. 


Honorable  Ralph  L.    Maxwell,   Judge  Presiding 


Scheineman,     J 


Gordon    A.     Coombs    was    discharged    from    the 
East    St.     Louis    Fire    Department,     after    a    hearing    be- 
fore   the    Board    of    Commissioners,     and    the    order    was 
affirmed    on    administrative    review,     by    the    Circuit 
Court,     from    which    he    has    perfected    this    appeal.       He 
contends    the    decision    is    contrary    to    the    manifest 
weight    of    evidence,     and    asserts    various    defects    in 
legal    procedure. 

The    charge    on    which    the    board    acted    was    that 
Coombs    had    used    insulting    and    profane    language    to- 
ward   his    superior    officer    and    was    guilty    of    insubordina 
t  i  on  . 

So    far    as    weight    of    evidence    is    concerned,     the 
testimony    consisted    of    statements    by    the    superior 


officer,     largely    denied    by    Coombs.        The     result    was 
simply    a    question    of    which    should    be    believed,     and 
the    decision    of    the    trier    of    facts     in    that     respect    is 
not    to    be    disturbed    by    this    court,     there    being    no 
basis    to    assert    that    Coombs'    testimony    was    entitled 
to    greater    weight. 

In    fact,     on    cross-examination,     Coombs    ad- 
mitted   use    of    obscene    and    insulting    language,     which 
he    defended    on    two    grounds:    that    his     superior    started 
it    (which    was    denied)    and    that    it    was    customary    langu- 
age   in    the    fire    station,     which    we     regard    as    irrelevant, 
and    testimony    to    such    effect    was    properly    excluded. 

Appellant    also    contends    the    incident    should    not 
be    regarded    as    a    sufficient    basis    for    discharge    of    an 
employee,     that    it    was    merely    a    "clash    of    personal- 
ities."      The    words     which    the    employee    used    are    unfit 
for    publication,     but    they    were    so    rude    and    insulting 
that     no    self-respecting    superior    could    be    expected    to 
ignore    them.        Coombs    apparently    was    intimating    that 
his    superior    would    like    to    cause    his    discharge,     and 
possibly    thought    this    could    not    be    accomplished.        The 
incident    was    not    a    mere    discourtesy,     b    ut    disclosed  a 
contumacious    attitude    which    the    board    could    properly 
find    rendered    Coombs'    continued    employment    detri- 
mental   to    the    discipline     or    efficiency    of    the     service. 
That    is    a    proper    ground    for    discharge.       Bloomquist 
v.     Rehnberg,     280    111.     App.     1.        The    evidence    in    this 
case    was    sufficient    to    establish    conduct     which    would 
not    be    tolerated    in    any    organization    purporting    to    main 
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tain    reasonable    discipline. 

Appellant    contends    the    notice     of    hearing    which 
was    served    on    him    was    defective    in    form,     in    that    the 
charges    against    him    were    stated    only    in    general    terms, 
and    failed    to    set    forth    the    precise    words    he    was 
charged    with    using.       The    notice    set    forth    the    time    and 
place    of    the    incident,     and    its    general    nature.       This   was 
sufficient.       It    is    not    required    that    the    nature    of    the 
charge    be    in    technical    language    required    in    an    indict- 
ment. 

Complaint    is    also    made    that    the    chief    of    the 
department    wrote    a    letter    to    Coombs    stating    the    charges 
against    him    in    somewhat    different    terms    than    those 
used    in    the    notice    served    by    the    secretary    of    the    board. 
We    have    examined    the    two    documents    and    find    no    basis 
for    the    claim    that    he    could    not    understand    what    was 
charged.       He    appeared    before    the    board,     where    he    was 
represented    by    counsel,     and    the    transcript    plainly    sh  ov  s 
the    charges    were    fully    understood. 

Appellant    says    he    was    called    upon    tc    answer   the 
charges    under    oath,     which    amounted    to    unlawfully    re- 
quiring   him    to    testify    against    himself.       This    is    some- 
what   inconsistent    with    his    denials    on    the    hearing, 
since    it    intimates    that    if    he    told    the    truth,     he    would  be 
admitting    his    guilt.       Of    course,     the    objection    is    with- 
out   merit,     Coombs    was    not    being    tried    for    any    crime    or 
misdemeanor.       This    was    an    investigation    by    the    board, 
civil    in    nature,     where    a    party    may    be    called    upon    to  tell 
the    truth    under    oath,     as    in    other    civil    proceedings.       No 
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claim    of    privilege    was    made    and    the    point    is    not    be- 
fore   u  n  . 

Several    other    points    ir;    argued    in    appellant's 
brief    but    we    find    no    error    in    the    proceedings    bsfore 
the    board    or    in    the    trial    court,     and    th^    judgment    is 
affirmed. 

Judgment    Afz'irmed. 


Publish     Abstract    Only. 


Culbertson,     P.     J.,     and    Bardens,     J.,     Concur 
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No.    52-F-13 


In  The 


23 


APPELLATE  COURT  OF  ILLINOIS 
FOURTH  DISTRICT 
February  Term,   A.   D.     1952 


REUBEN  DEVER, 

Plaintiff-Appellee  , 


vs. 


Appeal  from  the 
Circuit  Court  of 
Alexander  County, 
Illinois 


JAMES  C.   DUNLAP, 

Defendant-Appellant  . 

Honorable  Harold  L.    Zimmerman,  Judge  Presiding 

Scheineman,     J. 

The    plaintiff,     Reuben    Dever,     is    a    licensed 
real    estate    broker.        The    defendant,     James    C.     Dunlap, 
listed    certain    property    with    the    broker    for    sale,     the 
price    specified    being    $5500.00.       It    is    undisputed    that 
the    broker    produced    a    buyer,     a    Mrs.     Reid,     who    was 
ready,     willing    and    able    to    purchase    at    the    price    named. 

Defendant    refused    to    go    through    with    the 
deal    and    this     suit    was    brought    for    plaintiff's    commiss- 
ion.      He    recovered    a    judgment    for    $275.00    before    the 
court    without    a    jury.       This    is    5%    of    the    price,     and    is 
the    usual    and    customary    broker's    commission    in    the 
locality  . 

While    some    side    issues    were    introduced    in 
evidence,     the    only    dispute    on    a    relevant    issue    was    over 
the    nature    of    the    listing    with    reference    to    charging    a 
commission.       The    only    witnesses    on    this    issue    were    the 


plaintiff    for    hi9     side,     and    the    defendant    for    his    side. 

The    plaintiff    te   stified    that    defendant    asked 
him    to    list    his    property    for    sale,     but    at    first    plaintiff 
refused,     because    of    a    previous    experience    with    defend- 
ant.       Later    he    undertook    to    attempt    to    sell    it,     and    in- 
quired   for    a    price,     which    was    then    named    at    $5500   with 
no    mention    of    commissions.       According    to    plaintiff, 
there    was    never    anything    said    about    the    price    being    net, 
or    about    commissions,     until    defendant    refused    to    close 
the    deal . 

Defendant    testified    that    plaintiff    first 
declined    to    list    the    place,     and    later    offered    to    do    so, 
that    the    price    was    fixed    at    $5500,     that    Mrs.     Reid    was 
shown    the    place    during    defendant's    absence,     that    plain- 
tiff   called    him    to    sign    the    papers,     and    at    that    time   there 
was     some    discussion    about    a    defect    in    title.       Defendant 
testifies    he    then    said    he    would    have    to    have    $5500    out    of 
the    place,     that    plaintiff    said    his    commission    would    be 
deducted,     and    defendant    then    stated    he    would    not    pay   any 
commission.       On    cross-examination,     defendant    modified 
his    direct    testimony,     by  the    assertion    that    when    he    first 
named    the    price    he     said    "$5500    for    my    part."      He    ad- 
mitted   that    he    knew    plaintiff    was    a    real    estate    broker, 
and    also    knew    brokers    customarily    charged    for    their 
services. 

Where    the    evidence    is    conflicting,     the    trial 
judge,     who    saw    and    heard    the    witnesses,     had     advantages 
not    possessed    by    a    court    of    review    in    determining    the 
credibility    of    the    testimony,     and    his    findings    will    not 
be    disturbed    unless    clearly    and    palpably    erroneous. 
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»_iiy     01     uuincy     v.      rwcmper,      jut     1*1.   ,      j  v»  j  . 

Whether    there    exists    a    contract    with    a 
broker,     seeking    to    recover    commissions,     and    the 
terms    thereof,     are    questions    of    fact    for    a    jury. 
Purgett    v.     Weinrank,     219    111.     App.     28;    Frankenstein 
&    Co.     v.     Adams    &    Austin    Bldg.     Corp.,     325    111.     App., 
574;    Theis    v.     Itterman,     329    111.     App.,     512.        In    this 
case    the    trial    judge    takes    the    place    of    the    jury. 

There    is    evidence    that,     after    Mrs.     Reid 
had    been    shown    the    property,     and    defendant    was    asked 
to    sign    papers,     he    first    tried    to    avoid    the    deal    by    re- 
ferring   to    some    defect    in    his    title.        When    plaintiff 
assured    him    this    could    be    cured,     defendant    for    the 
first    time    brought    up    the    point    there    was    to    be    no 
commission    charged    him.       Defendant's    counsel    stresses 
the    testimony    that    his    client    previously    told    the    broker 
the    named    price    was    "for    my    part.  "      As    above    indicated, 
this    testimony    could    be    an    afterthought. 

We    are    of    the    opinion    that    the    trial    court 
was    fully    justified    in    finding    the    facts    in    favor    of    plain- 
tiff,    and    that,     in    listing    the    property    without    inquiring 
about    commissions,     and    without    naming    any    conditions, 
the    defendant    impliedly    agreed    to    pay    the    usual    and 
customary    commission,     since    he    knew    or    had    reason    to 
believe    the    plaintiff    expected    to    be    paid    for    his    ser- 
vices. Knotts    v.     Lake    Shore    R.     Co.,     172    111.     App., 
550;    Kinder    v.     Pope,     106    Mo.     App.     536,     80    SW    315. 

The    appellant    seeks    to    avoid    liability    up- 
on   the    ground    that    the    prospective    purchaser    ought    to 


pay    the    commission,     and    in    the    alternative,     that    plain- 
tiff   was    acting    for    both    parties    and    should    be    denied 
compensation.       In    our    opinion    the    evidence    plainly    in- 
dicates   that    plaintiff    made    no    charge    to    Mrs.     Reid, 
and    did    not    expect    to    do    so,     and    she    was    not    employing 
him    as    her    agent.       Also,     all    the    testimony    on    the    sub- 
ject   indicates    that    plaintiff    faithfully    represented    the 
defendant,     and    there    is    nothing    to    show    any    attempt    to 
represent    adverse    interests.       As    plaintiff    testified,     he 
simply    took    her    name    as    a    prospective    purchaser,     and 
in    order    to    make     sales,     he    had    to    have    purchasers. 

The    errors    assigned    are    without    basis,    and 
the    judgment    is    affirmed. 

Judgment    Affirmed. 


Culbertson,     P.     J.,     and    Bardens,     J.,     concur 
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J.  P.  BRENNER, 


v. 
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A 


Appellee, 


VILLAGE  OF  PHOENIX,  a  municipal 
corporation,  Bernard  Smuczynski, 
President  of  the  Board  of  Trustees 
of  the  Village  cf  Phoenix,  a  muni- 
cipal corporation,  John  Pacyga, 
Walter  Rachuna,  Frank  Michor,  Joseph 
Liss,  Joseph  Novotny  and  Edward 
Kempa,  members  of  and  constituting 
the  Board  cf  Trustees  of  the  Village 
of  Phcenix,  a  municipal  corporation, 
John  Falica,  Village  Clerk  of  the 
Village  of  Phoenix,  a  municipal  cor- 
poration, and  Frank  Pala,  Village 
Treasurer  of  the  Village  of  Phoenix, 
a  municipal  corporation, 

Appellants, 


APPEAL   FROM 


CIRCUIT    COURT 


COOK  COUNTY 


3  47I.A. 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 


Joseph  P.  Brenner  filed  a  complaint  in  mandamus 
against  the  Village  of  Phoenix,  a  municipal  corporation, 
and  its  trustees,  to  force  issuance  and  delivery  to  him  of 
general  obligation  bonds  of  the  Village  in  an  amount 
sufficient  to  pay  a  judgment  entered  in  the  Circuit  Court 
of  Cook  County  on  December  13,  1949,  for  $6l, 441.64,  together 
with  costs  and  accrued  interest.   Defendants'  answer  admits 
the  factual  allegations  of  the  complaint,  but  denies  that 
it  is  the  duty  of  the  Village  to  issue  the  bonds.   Hence, 
defendants  admit  that  plaintiff  is  the  holder  of  the 
Judgment;  that  it  remains  due  and  unpaid;  that  since  the 
entry  thereof  plaintiff's  several  requests  for  payment 
have  been  refused;  and  that  defendants  have  not  suggested 
any  method  cf  making  payment.   Defendants  do  not  deny  that 
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plalntiff  is  willing  to  accept  general  obligation  bonds  of  the 
Village  in  satisfaction  of  the  judgment  in  the  event  the 
bonds  are  not  salable. 

Plaintiff  moved  for  judgment  on  the  pleadings,  point- 
ing out  that  the  answer  admits  all  the  allegations  of  the  com- 
plaint except  the  duty  of  the  defendants  to  issue  the  bonds. 
The  court  ordered  that  the  answer  stand  as  an  answer  to  the 
motirn  for  judgment.   The  court  entered   judgment  that  a 
writ  of  mandamus  issue  directed  to  the  Village  and  its 
officials,  commanding  them  to  adopt  an  ordinance  providing 
for  the  issuance  of  general  obligation  bonds  of  the  Village 
in  valid  and  legally  binding  form,  bearing  interest  at  the 
rate  of  k$>   per  annum,  in  an  amount  sufficient  to  pay  the 
principal  of  the  judgment,  together  with  all  interest 
thereon  and  the  costs  of  that  suit,  and  to  take  reaxuisite 
steps  to  perferm  all  acts  necessary  to  make  the  bonds  so  to  be 
issued  the  legal  and  binding  obligations  of  the  Village, 
and  to  levy  taxes  upon  all  taxable  property  within  the 
Village  to  pay  the  principal  and  interest  of  the  bonds  as  the 
same  falls  due,  to  sell  the  bonds  at  not  less  than  par  plus 
accrued  interest,  and  to  pay  to  plaintiff  the  proceeds  of 
the  sale  of  the  bonds  or  so  much  thereof  as  may  be  required 
to  pay  the  judgment,  interest  and  costs,  or  in  the  alter- 
native, should  the  bonds  not  be  sold  by  the  Village  within 
30  days,  that  they  be  delivered  to  plaintiff  upon  the 
condition  that  they  be  accepted  in  full  satisfaction  of  his 
judgment,  and  that  he  recover  of  and  from  defendants  his 
reasonable  costs.   Defendants,  appealing,  ask  that  the 
judgment  be  reversed. 
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Defendants  maintain  that  mandamus  docs  not  lie 
to  compel  the  exercise  of  a  duty  in  a  particular  manner 
where  the  party  sought  to  be  coerced  is  clothed  by  law 
with  discretion  to  use  one  or  more  methods  of  performing  the 
duty,  and  point  out  that  the  statutes  provide  at  least  four 
methods  by  which  a  municipality  may  legally  raise  funds 
to  pay  a  judgment.   They  admit  that  a  municipality  has  a 
duty  to  pay  its  just  debts  and  that  the  officials  may  be 
coerced  so  to  do.  Defendants  say  that  in  the  case  at  bar 
there  is  no  showing  in  the  pleadings  that  such  a  situation 
existed;  that  there  are  no  allegations  in  the  complaint 
that  the  Village  was  unable  to  pay  the  judgment  out  of 
current  funds  without  crippling  the  esssntial  municipal 
services,  or  that  it  was  unable  to  borrow  money  for  a 
year  under  §15-2  cf  the  Cities  and  Villages  Act,  or  that  it 
could  not  include  the  judgment  in  its  next  appropriation 
without  exceeding  its  maximum  tax  levy.   They  concede 
that  it  is  the  duty  of  the  Village  to  pay  the  Judgment 
but  that  it  is  not  mandatory  that  it  do  so  by  floating 
a  bond  issue,  and  that  while  the  courts  may  compel  it  to 
perfcrm  its  duty  th;ey  cannot  compel  it  to  exercise  its 
discretion  in  a  particular  manner.   They  also  assert  that 
in  fixing  the  rate  of  interest  at  h%   per  annum  the  court 
invaded  the  province  of  the  trustees,  and  that  the  obvious 
reason  for  setting  the  interest  at  h%   was  because  plaintiff 
expressed  willingness  to  accept  the  bonds  with  this  rate  in 
satisfaction  of  the  Judgment. 
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Defendants  admit  that  plaintiff  has  a  valid  Judgment 
and  that  it  is  their  duty  to  pay  it.   Thoy  say  they  arc 
not  going  to  pay  the  Judgment  by  issuing  bonds  because 
plaintiff  has  failed  to  show  that  the  Village  cannot  pay 
it  in  any  other  way.   Defendants  assume  that  the  Village  does 
in  fact  as  well  as  in  law  have  at  its  disposal  alternative 
means  of  paying  its  Judgments.   In  their  answer  they 
advance  no  other  method  of  paying  the  Judgment.   Defendants 
did  not  at  any  time  attempt  to  pay  the  Judgment  by  any  means, 
nor  did  they  at  any  tiros  give  any  explanation  for  their 
disregard  cf  their  duty  to  pay  the  debt.   Our  Supreme  Court 
has  held  that  officials  can  have  no  higher  duty  than  the 
payment  of  an  honest  debt  reduced  to  Judgment.   People  v. 
Rice,  356  111.  373,  377.   If  we  assume  that  plaintiff's 
complaint  T_as  defective  in  that  it  did  not  allege  that 
defendants  cculd  net  pay  the  Judgment  in  any  way  other  than 
by  the  issuance  and  sale  of  bonds,  such  defect  was  waived. 
Defendants  did  not  present  such  a  defense  in  the  trial 
court.  Par.  3  of  Sec.  kZ   of  the  Civil  Practice  Act  provides 
that  all  defects  in  pleadings,  either  in  form  or  substance, 
not  ebjected  to  in  the  trial  court  shall  be  deemed  to  be 
waived. 

The  prayer  of  the  complaint  was  that  the  interest  on 
the  bonds  be  at  the  rate  of  h%   per  annum,   It  does  not 
appear  that  the  defendants  contended  in  the  trial  court 
that  the  court  should  not  fix  the  rate  of  interest,  or 
that  the  rate  should  be  lower.   The  rate  of  interest  will 
be  considered  by  a  prospective  purchaser  of  the  bonds.   His 
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bid  will  be  influenced  thereby.   Should  the  bonds  sell  at 

a  premium,  the  Village  will  benefit.   Should  the  bid  be 
lower  than  par,  plus  accrued  interest,  plaintiff  is  reouired 
to  accept  them  at  par  in  satisfaction  of  his  judgment.   In 
any  event  the  Village  will  be  paying  1%   less  than  it  is  now 
obligated  to  pay  on  the  Judgment. 

Under  the  pleadings  the  court  was  right  in  entering 
jud  ment  for  the  plaintiff,  and  it  is  affirmed. 

JUDGMENT  AFFIRMED. 
Friend,  J. ,  and  Niemcyer  J. ,  Concur. 
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) 
ANN  OLIN,  )    APIEAL  FROM 

Appellee,      )  g  ,  j-  ^ 

v.  )    SUPERIOR  COURT" 

i 
DAVID  K.  OLIN,  ) 

Appellant.    )    COOK  COUNTY 

) 

MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINI  N  OF  THE  COURT. 

Ann  Olin  and  David  K.  Olin  were  married  at  Chicago  on 
May  19,  1927.   They  lived  and  cohabited  as  husband  and  wife 
until  January  ?,  1950,  with  the  except!  n  of  a  five  week 
period  in  19^8.   Two  children  were  born  of  the  marriage, 
Richard  A.  Olin  and  Charles  M.  Olin.   On  September  11,  1950, 
Ann  Olin  filed  a  complaint  for  separate  maintenance  in  the 
Superior  Court  of  Cook  County.   At  that  time  Richard  and 
Charles  were  16  and  13  years  respectively.   She  alleged  that 
on  January  7,  1950,  without  any  reasonable  cause  therefor, 
the  defendant  wilfully  deserted  and  absented  himself  from  her 
and  has  persisted  in  such  wilful  desertion  and  abandonment, 
and  that  she  has  lived  separate  and  apart  from  him  since 
January  7,  1950,  without  any  fault  on  her  part.   She  also 
alleged  that  on  a  prior  occasion  in  September,  19^8,  he  like- 
wise abandoned  her  and  their  children  without  cause  and  per- 
sisted in  such  desertion  until  October  26,  19^-8,  at  which  time 
he  returned.   In  an  answer  he  denied  deserting  her  and  asserted 
that  the  separation  was  at  her  specific  request  and  demand. 
In  a  reply  she  reiterated  her  charge  of  desertion.   On  March 
21,  1951»  on  plaintiff's  motion,  the  court  ordered  that  defendant 
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pay  to  plaintiff  $2,000  per  month  on  account  of  temporary 
alimony  and  childrens1  support,  one  third  thereof  being  for 
the  childrens1  support,  effective  as  of  September  19,  1950; 
that  he  have  credit  for  all  payments  made  to  plaintiff  since  ;••  •  ; 
September  19,  1950;  that  in  addition  thereto  he  pay  the  real 
estate  taxes  as  they  accrue  against  the  property  owned  by 
the  parties  in  joint  tenancy  located  at  ^929  Greenwood  Avenue, 
Chicago;  and  that  he  also  pay  the  premiums  and  mainatin  in  full 
force  certain  life  insurance  policies  outstanding  upon  his 
life  for  the  benefit  of  plaintiff  and  the  children.   On  May 
8,  1951j  the  court  ordered  that  defendant  pay  to  Benjamin  B. 
Davis  and  Sidney  Mintz,  attorneys  for  plaintiff,  $11,000 
for  professional  services  for  the  period  from  January,  1950* 
to  and  including  the  date  of  the  order;  that  the  motion  of 
plaintiff  for  additional  attorneys'  fees  and  professional 
services  to  be  rendered  from  the  date  of  the  entry  of  the 
order  be  continued  generally,  to  be  disposed  of  upon  the 
application  of  either  party  or  upon  a  hearing  of  the  cause; 
and  that  defendant  pay  to  plaintiff  8700  to  be  used  by  her 
in  -payment  of  charges  made  by  a  firm  of  accountants.   Defen- 
dant appealed  from  both  orders  and  prays  that  they  be  reversed; 
that  an  order  be  entered  for  the  temporary  support  of  plaintiff 
and  their  children  in  a  reduced  amount  in  keeping  with  their 
reasonable  needs;  that  defendant  be  required  to  pay  as 
attorneys' •   fees  to  and  including  May  8,  1951,  an  amount 
not  in  excess  of  $2,000;  and  that  the  costs  of  the  appeal  be 
taxed  against  plaintiff. 
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The  defendant  Is  treasurer,  a  director  and  holds 
certificates  evidencing  a  28)2  interest  in  the  Goldenrod 
Ice  Cream  Company,  which  corporation  owns  the  entire  capital 
stock  of  two  subsidiary  corporations.   The  stock  of  the 
Goldenroad  Ice  Cream  Company,  hereinafter,  called  the  corporation, 
is  closely  held,  with  nearly  all  pooled  in  a  voting  trust  agree- 
ment in  which  defendant  holds  certificates  evidencing  his 
interest.   The  rest  of  the  interest  is  owned  by  defendant's 
mother,  brother,  brotrer-in-law  and  certain  others  outside 
the  family.   Defendant's  Interest  is  net  freely  transferable, 
but  is  subject  to  the  terms  of  the  voting  trust  agreement 
which  Tirovides  that  it  must  be  offered  to  the  other  parties 
to  the  agreement  under  certain  terms  and  conditions.   The 
defendant,  outside  of  his  interest  in  the  corporation  and 
his  joint  tenancy  in  their  hone,  has  other  investments  totaling 
not  ever  $12,000  in  value.   He  is  new  and  has  been  entirely 
dependent  for  his  livelihood  and  the  maintenance  of  his  family 
upon  his  income  derived  from  the  corporation  by  way  of  salary, 
bonuses  and  dividends.   His  net  income  including  salary, 
bonuses,  dividends  and  income  from  all  stocks  owned  by  him, 
after  the  payment  of  taxes,  was  $24,012.06  for  1945;  $24,414.38 
for  1946;  327,974.19  for  1947;  §37,919.56  for  1948;  and 
^40,636.91  for  1949.   The  corporation  also  paid  into  a  pension 
fund,  pursuant  to  a  general  plan  for  its  employees,  for  the 
account  of  defendant  from  194?  to  1950,  yearly  amounts  of 
from  *2,842  to  84,651.   These  payments  were  made  by  the 
corpora ticn  to  purchase  annuity  benefits  which  could  net  be 
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enjoyed  by  any  employee  until  he  reached  the  age  cf  60,  as 
long  as  he  remained  with  the  corporation.   Upon  his  discharge 
or  separation  from  the  company .  at  the  discretion  of  the 
trustees,  he  might  be  awarded  parti "«.l  benefits. 

At  the  time  of  the  trial,  in  June,  1951*  defendant 
was  kZ   years  of  age  and  in  good  health.  Plaintiff  and  defendant 
filed  joint  income  tax  returns.   The  Joint  income  cf  the  parties 
after  the  deduction  of  income  taxes,  real  estate  taxes  and  life 
insurance  premiums,  was  $20,261.06  for  19^5;  $20,667.38  for 
19^6;  02^,223.6?  for  19^7;  03^,167.08  for  19^8  and  $36,886.00 
for  19^9.  The  net  average  yearly  joint  income  amounts  to  $27» 2^1.0 
for  the  five  year  period.   Since  the  filing  of  the  complaint  the 
corporation  raised  defendant's  yearly  salary  in  the  amount 
of  $5,200  and  by  so  doing  the  net  tc ■'  him  for  the  current  year 
will  only  be  approximately  $800  more  than  the  past  year. 
Notwithstanding  large  earnings  the  defendant's  manner  cf 
living  required  more  money  than  that  afforded  by  his  income 
and  he  became  indebted  to  the  corporation  in  the  sum  cf 
$20,000.    In  order  not  to  become  further  indebted  and  to  make 
repayment  he  applied  the  19^9  dividends  received  by  him  of 
$12,030  to  a  reduction  of  the  indebtedness.   At  the  time  cf 
the  trial  he  owed  the  corporation  a  balance  of  $4,251.   The 
dividend  was  paid  April  30,  1950,  which  was  the  last  day  of 
its  19^9  fiscal  year.   By  using  it  to  reduce  his  indebtedness 
in  April,  195°,  "the  defendant  reduced  his  1950  ne"t  receipts 
by  that  amount  since  his  income  tax  returns  are  filed  on  a 
calendar  year  basis.   It  appears  that  of  the  net  amount  of 
joint  earnings  and  income  for  the  year  1950  cf  $36,852.82, 
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when  reduced  by  the  19^9  dividends  retained  by  the  corporation 
in  reduction  of  his  indebtedness,  there  remained  only  $24, 822. 82 
spendable  dollars  for  the  year  1950.   Of  this,  $1,200  is  income 
of  the  plaintiff,  so  that  during  1950  the  defendant  had  only 
$23,622.82  ef  spendable  income. 

In  194-1  defendant  built  a  ten  room  house  at  a  cost  of 
$4-0,000,  paying  $20,030  in  cash  and  the  balance  by  a  mortgage. 
He  furnished  it  for  an  additional  $20,000  to  .$25,000.  Presumably, 
the  mortgage  has  been  paid.   The  children  attend  a  private 
school.   The  parties  maintained  a  numbe-  of  servants,  kept 
two  cars,  belonged  to  two  exclusive  clubs,  entertained  lavishly, 
had  charge  accounts  at  good  stores  and  restaurants,  regularly 
enjoyed  expensive  vacations  to  areas  such  as  Florida,  Arizona, 
French  Lick  and  New  York.   He  maintained  upon  his  life  fcr  the 
benefit  of  plaintiff  and  the  children  |130,000  of  life  ineurance, 
0100,00  of  which  he.  .assigned  to  plaintiff.   He  provided  her 
with  the  money  to  pay  the  premiums,  the  total  of  which  amounted 
to  52,091  annually.   From  1938  to  194-9  one  or  both  of  the 
parties  was  in  psychoanalysis.   Altogether  the  defendant  spent 
about  three  years  in  analysis,  the  cost  thereof  for  both  parties 
totaling  between  520,000  and  $22,000.   Defendant  estimated  that 
the  parties  spent  between  $65,000  and  §70,000  in  1949,  $60,000 
in  1948  and  about  $55,000  in  1947  for  the  maintenance  of  plain- 
tiff, their  children  and  himself,  including  insurance,  real 
estate  and  income  taxes.   In  order  that  plaintiff  might  have 
investments  of  her  own,  defendant  gave  her  about  $19,000 
worth  of  stocks  and  assigned  tc  her  $100,000  face  value  life 
insurance  on  his  life.   He  also  made  gifts  of  various  stocks 
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to  each  of  hie  childrent   Plaintiff  has  been  receiving 

approximately  $1,200  a  year  on  her  own  securities.   The 

childrens"  securities  currently  yield  a  combined  income  of 

approximately  31,300  a  year.   Defendant  has  been  investing  the 

1950 
income  for  the  boys.   Defendant's/earnings  included  a  salary 

of  3>8,000  (an  increase  of  approximately  $5; 200  over  19^9) » 
a  dividend  of  312,000  and  two  regular  semi-annual  bonuses  of 
an  undiclosed  amount.   No  special  bonus  was  declared  in  1950 
as  had  been  done  in  19^9«   From  the  time  of  the  separation 
of  the  parties  in  January,  1950,  to  and  including  June,  1950, 
defendant  gave  plaintiff  an  allowance  of  $2,000  a  month.   From 
July,  1950,  ohe  received  from  him  3?00  a  month  and  in  addition 
she  had  an  income  from  her  own  investments.   She  did  not 
"touch  the  boys'  income." 

The  parties  employed  a  cook,  a  second  maid,  a 
cleaning  man  once  a  week,  a  laundress  two  days  a  week  and  a 
gardener  nine  months  of  the  year.   Plaintiff  was  given  a 
Cadillac  automobile.   Defendant  had  a  Ford  automobile  which 
he  turned  over  to  their  older  son.   Plaintiff  has  a  ranch 
mink  coat  costing  3>,500,  a  nutria  coat  costing  02,000,  a 
ranch  mink  jacket  costing  01,600,  a  blue  fox  stole,  a  beaver 
cape  and  a  five  sable  scarf.   The  style  of  living  of  the 
parties  kept  advancing  until  in  19^9  it  cost  the  defendant, 
including  income  taxes,  from  065,600  to  070,000,  exclusive 
of  some  trips  which  were  paid  for  by  the  corporation.   Defen- 
dant contends  that  many  of  the  extravagant  expenditures  and 
lavish  living  were  occasioned  by  the  "persistent  grading  of 
the  plaintiff,  whose  appetite  for  luxuries  was  beyond 
satisfying,"   Defendant  maintains  that  because  of  the  repeated 
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suggestions  of  plaintiff's  psy4}hlatrlstj  he,  defendant, 
allowed  himself  to  become  enmeshed  in  providing  one   luxury 
after  another;  that  he  was  advised  to  and  did  try  to  cure 
her  feelings  of  insecurity  by  catering  to  her  wishes  and 
providing  her  with  "more  and  more  expensive  indulgences." 
Plaintiff  estimates  that  she  needs  $3,000  a  month  tc  main- 
tain herself  and  her  children  as  they  were  maintained  prior 
to  January  1,  195°«   -n  addition  to  his  salary,  bonuses  and 
dividend  income,  defendant  receives  indirect  financial 
benefits.   Much  cf  his  entertaining  expense  is  charged  to 
the  corporation.   Numerous  vacations  are  likewise  charged. 
He  drives  a  1950  Chrysler  automobile  owned  by  the  corporation, 
the  purchase  cf  which  and  all  upkeep  costs  him  nothing. 
Various  items  ranging  from  butter,  chickens,  ice  cream,  soft 
drinks  and  liquor  are  procured  without  cost  to  him. 

Defendant  maintains  that  the  crder  for  temporary 
alimony  and  childrens1  support  is  so  arbitrary,  exorbitant 
and  excessive  as  to  amount  to  an  abuse  of  discretion.   Plain- 
tiff calls  attention  to  the  fact  that  the  parties  lived 
"extremely  well"  and  that  her  needs  and  those  of  the  twe  beys, 
excluding  the  numerous  "free11  items  received  from  the  cor- 
poration via  defendant,  approximates  her  estimate  of  $3*000 
per  month;  that  when  defendant  left  the  marital  heme  and 
until  the  following  August  he  voluntarily  gave  her  $2,000 
a  month;  and  that  it  was  only  after  he  ceased  providing 
support  sufficient  tc  meet  the  needs  of  plaintiff  and  the 
boys  by  reducing  the  monthly  support  to  $700  that  she  brought 
her  action.   Sec.  1  of  the  Separate  Maintenance  Act  (Pari 
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22,  Ch.  68.  111.  Rev.  Stat.  1951)  provides  that  the  court 

may  make  such  allowance  of  temporary  alimony,  attorneys'  fees 

and  suit  money  as  may  appear  just  and  equitable,  as  in  cases 

of  divorce.   Sec.  15  of  the  Divorce  Act  (Par.  16,  Ch.  40, 

111.  Rev.  Stat.  1951)  provides  that  in  every  suit  for  a 

divorce  the  wife  or  the  husband,  when  it  is  just  and  equitable, 

shall  be  entitled  to  alimony  during  the  pendency  of  the  suit, 

provided  that  no  order  shall  be  entered  until  the  court  shall 

have  determined  from  evidence  the  condition  in  life  cf  the 

parties  and  their  circumstances.   Defendant  asserts  that  the 

order  is  neither  just  nor  equitable  in  that  it  requires 

from  him  much  more  than  he  can  pay.   In  Harding  v.  Harding, 

144  111.  588,  the  court  said  (599): 

"The  amount  of  the  allowance  will  ordinarily,  where 
the  husband  has  any  considerable  estate,  be  less  that  what 
would  be  allowed  as  permanent  alimcny  in  divorce  proceedings, 
and  less  than  the  permanent  maintenance  allowed  in  suits  like 
the  one  at  bar,  but  the  amount  is  usually  arrived  at  in  the 
same  manner  as  in  awarding  permanent  alimony  or  maintenance; 
that  is,  by  considering  the  joint  income  cf  the  husband  and 
wife.  The  husband' s  income,  the  estate  of  the  wife,  as  well 
as  the  ages  and  condition  in  life  of  the  parties,  their 
ability  to  care  for  themselves,  whether  they  are  subjected 
to  the  support  and  education  of  minor  children,  and  indeed 
all  the  circumstances  shown  affecting  the  propriety  of  the 
allowance,  will  be  considered.   *  *  *,  she  is  entitled  to  be 
maintained  and  supported  consistently  with  her  station  in  life 
and  the  ability  of  the  husband,  if  the  money  required  therefor 
be  not  more  than  a  just  and  equitable  proportion  of  the  j^int 
income  of  herself  and  husband." 

Plaintiff  says  that  in  determining  a  husband's 
ability  to  suivport  his  family  the  ccurt  should  inquire  into 
his  income  and  wealth.   She  calls  attention  to  a  statement 
in  the  Harding  case  that  the  wife  "is  entitled  to  be  main- 
tained and  supported  consistently  with  her  station  in  life 
and  the  ability  of  the  husband."   We  agree  that  in  determining 
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a  husband's  ability  to  support  his  family  the  ccurt  may  take 
intr  consideration  his  wealth  as  well  as  his  income.   A 
husband  should  not  be  permitted  to  deliberately  tie  up  his 
wealth  in  such  a  way  that  he  will  not  have  an  adequate  income, 
The  chancellor  requires  the  defendant  to  pay  ^2, 000  a  m~nth 
for  the  support  of  plaintiff  and  the  children,  and  in  addition 
thereto  to  pay  the  real  estate  taxes  of  $1,560  Per  year 
and  the  premiums  on  his  life  insurance  amcunting  to  ^2,191 
per  year,  a  total  of  327,651  Per  year,  effective  as  of 

September  19,  1950.   The  defendant's  income  in  19^5  of  ever 

v 
$41,000  kept  rising  until  in  19^9  it  reached  £63,29^,  before 

taxes.   In  1950,  after  the  filing  of  the  complaint,  defendant's 
income  increased  an  additional  §5»200,  bringing  it  to  868.49^. 
The  last  few  years  it  cost  the  defendant  for  taxes  and  living 
expenses  fr-m  065,000  to  070,000  a  year.   The  joint  income 
of  the  parties  for  19^9 i  after  payment  of  income  taxes  and 
deduction  of  real  estate  taxes  and  life  insurance  premiums, 
amounted  tc  036,886,  and  the  net  average  yearly  Joint  income 
amounts  to  $27,2*1-1.03  for  the  five  year  period.  Of  the  joint 
earnings  and  income  for  1950,  036,886.82,  when  reduced  by  the 
19^-9  dividends  retained  by  the  corporation  in  reduction  rf 
defendant's  indebtedness,  there  remains  only  02^,822.82  spend- 
able dollars  for  the  year  1950,  of  which  $1,200  is  income  of 
the  plaintiff.   It  is  obvious,  withrut  considering  ether 
factors  such  as  defendant's  wealth  and  interest  in  a  pension 
fund,  that  the  amount  he  has  been  ordered  to  pay  is  inequi- 
table. 
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Defendant  owns  $12,000  worth  of  securities,  has  a 
jrint  tenancy  interest  in  the  home  and  a  28^  interest  in  the 
corporation.   The  parties  do  net  agree  as  to  the  fair  market 
value  of  the  stock.   An  expert  witness,  called  by  defendant, 
testified  that  in  his  rplnion  the  fair  market  value  of  the 
stock  Is  i';282.r;5  a  share.   Computed  on  that  basis  the  value 
of  the  corporation  is  $2, 827,500  and  the  value  of  defendant's 
interest  is  $791, 700,   Since  the  defendant  acquired  his  interest 
in  the  corporation  at  a  price  of  830  a  share,  he  would  have 
to  pay  a  substantial  capital  gains  tax  should  he  dispose  cf 
the  stock.   Plaintiff's  brother-in-law,  a  dentist,  testified 
that  the  defendant,  in  a  conversation  in  19^7,  stated  that 
the  corporation  had  been  offered  ten  million  dollars  frr  its 
Ice  cream  division  cf  the  business.   Defendant  denied  having 
such  a  conversation,  and  prints  out  that  the  minority  interest, 
lacking  control,  is  subject  to  the  will  of  the  owners  of  the 
majority  interest,  and  for  that  reason  could  not  sell  for 
its  proper  proportionate  share. .  Defendant's  minority  interest 
is  further  controlled  by  the  restriction  of  a  voting  trust 
agreement,  which  prevents  its  free  sale.   The  testimony  of 
plaintiff's  witness  was  not  as  to  the  value  of  the  business. 
It  was  a  hearsay  statement  of  an  offer,  and  it  did  not  tend 
to  prove  the  value  of  the  corporation.   Plaintiff  did  not 
introduce  any  evidence  tc  controvert  the  testimony  of 
defendant's  expert.   Plaintiff  calls  attention  to  undistributed 
profits  retained  in  the  corporation  for  the  fiscal  years  of 
19^-7  to  1950,  inclusive,  cf  $1,093,52^.48  and  states  that 
defendant's  percentage  thereof  amounts  tc  §31i<*»935<0^»  Plaintiff 
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Infers  that  the  value  of  the  corporation  is  '^,178,650.59 
and  that  defendant's  interest  therein  wruld  have  a  fair  value 
of  01,203,451.37,  Without  giving  any  value  for  the  good  Will 
Of  the  business.   It  does  nrt  appear  that  defendant  can  compel 
the  payment  of  additional  dividends.   The  undistributed  profits 
are  net  held  by  the  corporation  in  cash,  but  are  diffused 
in  the  business  assets  as  equipment,  buildings,  trucks,  machinery; 
inventory  etc.   From  the  record  we  would  not  be  Justified  in 
saying  that  the  board  of  directors  of  the  corporation  are 
conspiring  with  defendant  to  retain  these  profits  in  the 
business  in  order  to  limit  the  dividends  received  by  defendant. 
There  does  not  seem  to  be  any  change  in  the  conduct  of  the 
fiscal  operation  of  the  corporation  because  of  the  marital 
differences  between  plaintiff  and  defendant.   It  shruld  be 
borne  in  mind  that  if  a  million  dollars  vrere  distributed  by 
the  corporation,  defendant  would  be  entitled  to  his  share 
of  28>  or  ^280,000.   This  would  be  subject  to  the  payment 
of  income  tax  by  him,  and  that,  added  to  his  other  income, 
would  put  him  in  a  bracket  where  his  tax  would  be  close  tc 
90fi>.      Defendant  testified  that  he  did  net  wish  tn    sell  his 
stock  at  any  price  "because  I  believe  it  is  the  heritage  of 
my  two  sons."  Under  a  pension  plan  defendant  will  receive 
o700  per  month  for  life  upon  reaching  the  age  of  60  years. 
He  is  now  43  years  of  age. 

Defendant  insists  that  the  amount  of  att~rneys'  fees 
ordered  to  be  paid  to  plaintiff's  attorneys  is  highly  excessive. 
Mr.  Sidney  Mintz,  rne   cf  plaintiff's  attorneys  and  her  brother- 
in-law,  testified  that  from  January  5,  1950,  until  August  31, 
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1950*  he  had  extensive  conferences  with  plaintiff,  her 
brother  and  other  members  of  the  family  averaging  about 
six  hours  a  week  over  a  35  week  period.   He  concluded  that 
he  spent  about  210  hours  and  that  most  of  the  time  was  spent 
with  plaintiff.   He  testified  that  a  fair  fee  for  the 
services  rendered  is  $30  an  hour,   Mr.  Benjamin  Davis,  plain- 
tiff's ether  attorney,  testified  that  he  was  retained  by  plain- 
tiff during  the  first  part  of  September,  195°>  and  prepared 
the  complaint  for  separate  maintenance,  obtained  writs  of 
injunction  and  prepared  and  argued  the  petition  for  temporary 
alimony  and  child  support;  that  he  spent  ?5  to  100  hours  in 
office  work  and  75  hours  in  court  work  in  so  doing;  and  that 
he  values  his  service  at  $^0  an  hcur  fcr  office  work  and 
$50  an  hour  frr  curt  work.   We  agree  with  defendant  that 
the  case  presents  no  unusal  or  complicated  situation  and 
that  the  data  pertaining  to  the  assets  and  income  of  the 
defendant  were  freely  furnished.   It  is  not  charged  that 
defendant  sought  to  hide  or  conceal  any  facts  with  reference 
to  his  financial  situation.   It  would  be  unreasonable  to 
require  defendant  to  pay  frr  eight  months  of  service,  consulta- 
tion and  advice  -prior  to  the  commencement  of  the  suit.   We  are 
cf  the  -pinion  that  a  fee  of  02,000  tc  Mr.  Mintz  and  54-, 000 
to  Mr,  Davis  w- uld  be  adequate. 

For  the  reasons  stated  the  orders  are  reversed  and 
the  cause  remanded  with  directions  tc  reduce  the  alimony 
and  support  money  tc  $1,200  a  month,  in  addition  tc  the 
payment  cf  the  taxes  on  the  heme  and  the  premiums  on  the 
life  insurance,  and  that  the  attorneys'  fees  be  reduced  as 

suggested. 

ORDERS  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

Friend,  J. ,  and  Niemeyer,  J. ,  Concur. 
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LIBBY  ZISOOK,  widow  of  Jack.. 
Zisook,  deceased, 

Plaintiff  -  Appellee, 


v. 


INDUSTRIAL  COMMISSION  and  DORA 
ZISOOK,  doing  business  as 
Banner  Decorating  Company, 

Defendants  -  Appellants 


APPEAL   FROM 


SUPERIOR   COURT 


COOK  COUNTY 


I  .A.  1  7  8 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Libby  Zisook,  widow  of  Jack  Zisook,  deceased,  filed 
a  petition  on  behalf  of  herself  and  three  minor  children 
for  benefits  under  the  Workmen's  Compensation  Act  for 
accidental  injuries  resulting  in  the  death  of  her  husband, 
arising  out  of  and  in  the  course  of  deceased' s  employment 
with  defendant,  Dora  Ziscok,  doing  business  as  Banner 
Decorating  Company.   The  arbitrator  of  tho  flfommission 
rendered  a  decision  sustaining  her  claim  and  holding  that 
the  defendant  was  liable  te  pay  her  compensation  for  the 
death  of  her  husband.   The  Commission  reviewed  the  arbitra- 
tor's decision.   On  March  22,  19^8,  the  Industrial  Commission 
rendered  a  decision  denying  the  claim  and  holding  that  Dora 
Zisook  was  not  liable  to  pay  Libby  Zisook  compensation  for 
the  death  of  her  husband.   On  April  20,  1948,  a  writ  of 
certiorari  issued  out  of  the  Superior  Court  of  Cook  County 
on  a  praecipe  filed  by  Libby  Zisook  under  the  provisions  of 
Sec.  19  (f)  (1)  of  the  Workmen's  Compensation  Act.   The  writ 
directed  the  Commission  to  certify  to  the  Superior  Court  on 
or  before  May  17,  1948,  a  record  of  the  proceedings  had 
before  the  Commission  so  that  the  record  could  be  reviewed 
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In  the  manner  provided  by  law.   On  April  20,  19^8,  Libby 

Zisock  depcsitled  $120  with  the  Commission  toward  the  cost 
Of  the  record,  as  estimated  by  the  Commission  in  its 
decision.   This  deposit  was  returned  to  her  atterneys'-fey 
the  Commission  en  October  21,  19^9.   The  official  reporter, 
who  reported  the  testimony  at  the  hearing  before  the  Commis- 
sion on  review  of  the  decision  of  the  arbitrator,  died  on  April 
6,  19^8.   Ac  the  Commission  was  unable  to  obtain  a  trans- 
cription of  the  deceased  reporter's  shorthand  notes,  the 
transcript  of  the  evidence  introduced  at  the  hearing  before 
the  Commission  on  revisit/  was  net  prepared  and  a  record  of 
the  proceedings  before  the  Commission  was  not  filed  in  the 
Superior  Court  in  return  to  the  writ  cf  certiorari. 

The  cause  was  listed  in  the  printed  calendar  of  the 
Superior  Court  issued  in  the  fail  of  19^8  and  thereafter 
appeared  on  the  nonjury  list  of  cases  assigned  to  Honorable 
Joseph  A.  G-raber,  a  Judge  of  that  court.   The  case  appeared 
and  was  called  in  cpen  court  on  four  or  five  days.   No  one 
appeared  on  behalf  of  the  plaintiff  upon  any  of  the  occasions 
when  the  case  was  called.   Charles  Wolff,  an  attorney 
associated  with  the  attorneys  for  the  defendant,  testified 
that  he  answered  Judge  G-raber' s  call  whenever  the  cause 
appeared  on  it.   The  second  time  it  came  up,  February  9>  19^9> 
Mr.  Wolff  advised  the  court  that  the  transcript  of  the  record 
of  the  proceedings  before  the  Commission  had  not  been  filed, 
and  that  "this  is  one  of  those  cases  where  the  reporter  who 
took  the  testimony  on  review  died  after  the  hearing."   This 
witness  also  testified  that  Judge  Graber  at  tfcvt  time  said 
he  did  not  know  what  he  was  "going  to  do  about  those  cases," 
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and  continued  the  matter  to  February  Zkt    19^9.   On  that 
date  "nothing  happened."   The  cause  next  appeared  on  the  trial 
call  May  16,  19^9,  and  was  continued  to  June  21,  19^9.   On 
the  latter  date  Mr.  Wolff  again  reminded  the  trial  Judge  that 
the  transcript  had  not  been  filed  and  that  the  reporter  was 
dead.   He  then  moved  that  the  cause  be  dismissed,  whereupon 
the -following  order  was  entered: 

"This  cause  being  called  for  trial  on   the  Regular 
trial  call  and  no  one  appearing  to  prosecute  this  suit  in 
their  behalf  en  motion  of  Court  it  is  ordered  that  this 
cause  be  and  the  same  is  dismissed  without  cost  for  want 
of  prosecution. " 

Judge  Graber  testified  that  he  remembered  the  case 
because  "of  the  peculiar  situation."   He  testified  he  dis- 
missed the  case  for  want  of  prcsecuticn;  that  at  the  time 
of  the  dismissal  he  knew  that  no  transcript  had  been  filed 
for  the  reason  that  the  court  reporter  who  had  taken  the 
testimony  on  the  hearing  on  review  held  before  the  Commis- 
sion had  died  suddenly  before  he  had  the  opportunity  to 
transcribe  his  notes;  and  that  he  was  apprised  of  these 
facts  by  representations  made  to  him  in  open  court.   After 
the  order  of  dismissal  entered  on  June  21,  19^9»  Libby 
Zisook  took  no  further  action  in  the  matter  except,  as  stated, 
to  accept  a  refund  of  $120  on  October  21,  19^9*  until  she 
filed  her  motion  in  the  nature  of  a  writ  of  error  coram  nobis 
en  March  28,  1951,  almost  two  years  after  the  order  of  dis«- 
missal  and  nearly  a  year  and  a  half  after  the  deposit  for 
the  record  was  refundejL  to  her.  Plaintiff's  motion  in  the 
nature  of  error  coram  nobis  recites  the  facts  as  to  the 
filing  of  a  praecipe,  the  issuance  of  a  writ  of  certiorari, 
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the  deposit  for  the  record  and  the  failure  of  the  Commission 
to  certify  the  record  of  the  proceedings  because  of  the 
death  of  the  c^urt  reporter.   After  summarizing  the  provi- 
sions of  Sec.  19  (f)  (l)  of  the  Workmen's  Compensation  Act 
to  the  effect  that  the  Superior  Court  was  given  power  to 
review  questions  of  law  and  fact  presented  by  the  record  and 
then  either  to  confirm  or  set  aside  the  decision  or  to  remand 
the  cause,  the  motion  states  that  the  Plaintiff  has  always 
been  ready  to  proceed  but  was  unable  to  do  so  because  no 
record  was  ever  filed,  and  alleges  that  none  of  these  facts 
was  known  to  the  trial  court,  and  that  had  it  known  such 
facts  it  would  have  remanded  the  cause  to  the  Commission 
rather  than  dismiss  it.   Defendants  motion  to  dismiss 
plaintiff's  motion  was  overruled. 

On  May  3,  1951,  the  court  vacated  and  set  aside  the 
order  of  June  21,  19^9,  (dismissing  the  case  for  want  of 
prosecution)  and  remanded  the  cause  to  the  Commission  for 
further  proceedings.   Notwithstanding  such  order  the  defen- 
dant was  permitted  to  file  an  answer  to  plaintif f ' s  motion 
in  the  nature  of  a  writ  of  error  coram  nobis.  At  the  hearing 
on  plaintiff's  motion  and  the  answer  thereto  the  plaintiff 
introduced  no  evidence.   The  defendant  introduced  the  testi- 
mony of  Judge  G-raber  and  Mr.  Wolff.   At  the  conclusion  of  the 
hearing  the  trial  judge  found  that  the  cause  appeared  on  the 
trial  call  of  Judge  Graber  on   December  If,,  19^8,  February  9, 
19^9 i  February  zkj    19^9,  May  16,  19^9,  and  June  21,  19^9;  that 
neither  the  plaintiff  nor  her  counsel  answered  "this  cause 
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on  the  trial  call"   upon  any  one  of  the  occasions  when  it 

appeared  thereon;  and  that  at  the  time  the  cause  was 
dismissed  for  want  of  prosecution  Judge  Graber  knew  that 
the  transcript  of  the  proceedings  before  the  Commission 
had  not  been  filed  in  the  Superior  Court  because  of  the 
death  of  the  official  court  reportrer  who  reported  the 
hearing  on  review  before  the  Commission.   The  court  refused 
to  find  that  plaintiff  did  not  prosecute  her  cause  between 
May  17,  19^8,  and  March  28,  1951,  and  also  refused  to  find 
that  plaintiff  was  negligent  in  failing  to  answer  the  call 
before  Judge  Graber.   The  court  held  as  a  matter  of  law 
that  "if  this  court  lacked  jurisdiction  to  dismiss  this 
cause  for  want  of  prosecution  on  June  21,  19^9 »  its  error 
in  assuming  such  jurisdiction  was  one  of  law  and  not  of  fact." 
The  court  on  May  22,  1951 »  entered  an  order  that  the  order 
of  May  3,  1951,  shal  stand  as  the  order  of  the  court. 

Defendant  maintains  that  the  order  of  May  22,  1951* 
vacating  the  order  of  dismissal  is  a  final  and  appealable 
order.   Plaintiff,  on  the  other  hand,  says  that  the  order 
is  not  a  final  and  appealable  order.   It  has  been  held  that 
any  order  which  finally  determines  the  issues  made  by  a 
motion  under  Sec.  72  of  the  Civil  practice  Act  is  a  final  and 
appealable  order.   Peeple  v.  Union  Trust  Bank. ^-06  111.  208; 
Jerome  v.  Quincy  Street  Building  Corp. ,  385  111.  524;  and 

Zltnlk  v.  Burik,  327  111.  App.  170.   We  hold  therefore  that 

r 

I.  a  the  order  vacating  the  order  of  dismissal  is  a  final  and 

S     appealable  order.   Plaintiff  asserts  that  the  instant  appeal 
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will  not  lie  to  this  court  .within  the  provisions  of  Sec. 
77  of  the  Civil  Practice  Act,  and  that  this  is  a  statutory 
proceeding  in  which  there  can  bo  no  review  by  this  court. 
She  calls  attention  to  Sec.  19  (f)  (2)  that  Judgments  and 
orders  of  courts  under  the  Workmen' s  Compensation  Act 
shall  be  reviewed  only  by  the  Supreme  Court  on  a  writ  of 
error  which  that  court  in  its  discretion  may  order  to  issue, 
if  applied  for  within  60  days  after  the  rendition  of  the 
judgment  or  order  sought  to  be  reviewed.   It  will  be  observed 
/that  the  order  appealed  from  in  the  Instant  case  was  entered 
under  the  provisions  of  Sec.  72  of  the  Civil  Practice  Act 
and  not  under  the  provisions  of  the  Workmen's  Compensation 
Act.  The  latter  makes  no  provisions  for  the  procedure 
adopted  by  the  plaintiff.   We  conclude  therefore  that  Sec. 
19  (f)  (2)  of  the  Workmen's  Compensation  Act  applies  only 
to  judgments  and  orders  under  that  act.   The  Workmen' s 
Compensation  Act  of  1911  contained  no  provisirns  for  an 
appeal  from  a  decision  of  the-  Circuit  Court  awarding  com- 
pensation under  that  act,  Just  as  the  statute  now  in  force 
is  silent  on  the  subject  of  an  appeal  from  an  order  entered 
pursuant  to  a  motirn  in  the  nature  of  a  writ  of  error  coram 
nobis.  The  Supreme  Court  held  In  Christensen  v.  Bartelmann  Co», 
273  HI.  3^6,  that  in  view  of  the  silence  of  the  Workmen's 
Compensation  Act  on  the  question,  appeals  were  governed 
by  the  provisions  of  Sec.  91  Of  the  Practice  Act  of  1907. 
In  our  opini  n  the  Christensen  case  is  controlling  and  the 
jurisdiction  of  this  court  is  to  be  determined  solely  by  the 
provisions  of  Sec.  77  of  the  Civil  Practice  Act.   In  Lasley  v. 
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Tazewell  Coal  Co. ,  29^  111.  399,  on  petition  of  the  plaintiff, 
the  Industrial  Commission  fixed  his  fees  as  the  petitioner's 
attorney  at  $400.   Plaiatiff  sought  to  enforce  such  order  by 
an  action  in  assumpsit  in  the  Circuit  Court.   The  Supreme 
Court  transferred  the  arpeal  to  the  Appellate  Court  because 
it  was  not  a  case  brought  under  the  Workmen1 s  Compensation 
Act.   Plaintiff's  motion  in  the  nature  of  a  writ  of  error 
coram  nobis  is  no  more  related  to  the  compensation  proceedings 
f\    than  was  the  action  of  assumpsit  to  the  award  of  compensation 
in  the  Lasley  case. 

Courts  have  the  inherent  power  to  dismiss  *ases  for 
want  of  prosecution.   Wainrlght  v.  McDonough,  290  111.  App. 
50;  Patterson  v.  Northern  Trmst  Co.,  236  111.  56^.   An  order 
dismissing  a  case  for  want  of  prosecution  is  a  final  and 
appealable  order.   Plaintiff  could  have  sought  review  of 
the  order  entered  by  Judge  Graber  under  Sec.  19  (f)  (2)  of 
the  Workmen's  Compensation  Act.   We  agree  with  defendant 
that  if  Judge  Graber  erred  In  dismissing  the  cause  the  error 
was  one  of  law.   The  trilil  court  so  held.   An  alleged  error  of 
law  cannot  be  examined,  revised  or  corrected  by  the  court  on 
a  motion  entered  after  the  close  of  the  term  wherein  the 
final  judgment  was  entered.   See  Pisa  v.  Rezek,  206  111.  3kk; 
Tosettl  Brewing  Co.  v.  Krehler,  200  111.  369;  Jerome  v.  gulncy 
Building  Corp.,  385  111.  52k. 

The  only  alleged  error  of  fact  was  that  Judge  Graber 
did  not  knew  that  the  record  was  not  filed  because  of  the 
death  of  the  official  reporter  who  reported  the  case.   The 
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testimony  cf  Judge  G-raber  and  Mr.  Wolff  was  that  the  former 
knew  that  the  record  was  not  filed  because  cf  the  reporter's 
death.   Plaintiff's  motion  should  have  been  denied  for  the  v 
further  reason  that  her  own  negligence  contributed  to  the 
dismissal  of  the  action.   She  should  have  know  that  a  record 
was  not  on  file  and  was  aware  of  it  when  she  accepted  a 
refund  of  the  deposit.   The  suit  was  not  dismissed  fcr 
failure  to  file  a  record  but  because  plaintiff  did  not 
prosecute  the  suit. 

Plaintiff  argues  that  defendant's  motion  to  dismiss 
her  motion  admitted  the  material  allegations  of  her  motion, 
including  errors  of  fact.   it  is  well  settled  that  a  motion 
to  dismiss  admits  the  facts  alleged  in  the  pleadings  attacked 
only  for  the  purpose  of  testing,  its  sufficiency.   Citizens 
National  Bank  of  Alton  v.  Glassbrcnner,  377  111.  270.  The 
fact  that  by  operation  of  law  defendant's  raoticn  admitted 
certain  allegations  for  a  specific  purpose  and  that  later 
defendant  denied  the  same  allegations  is  not  inconsistent. 
Plainitiff  asserts  that  the  notice  of  appeal  specified  only 
the  May  22,  1951 »  order  and  states  that  this  appeal  is 

directed  to  the  denial  of  defendant's  motion  to  vacate  the 

the 
order  of  May  3,  1951,  and . to/remand  to  the  Industrial  Com- 
mission for  further  proceedings,  and  that  hence  the  present 
appeal  is  limited  to  the  consideration  of  these  two  parts 
of  the  order  cf  May  22,  1951.   Defendant  did  not  elect  to 
stand  on  her  motion  to  dismiss,  but  moved  to  vacate  the 
order  of  May  3,  1951>  an°-  to  file  an  answer.   The  order  cf 
May  3,  1951,  did  not  become  final  until  the  motion  to  vacate 
it  was  disposed  of  by  the  order  of  May  22,  I95L   The  notice 
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of  appeal  from  the  final  order  of  May  22,  1951 >  was  suffi- 
cient to  review  the  orders  cf  May  3,  1951*  and  May  22,  1951* 

Plaintiff  argues  that  Judge  G-raber  lacked  Jurisdiction 
to  dismiss  the  compensation  case.   Jurisdiction  was  conferred 
by  the  filing  of  the  praecipe  for  writ  of  certiorari  and  the 
service  of  process.   Woodward  v.  Ruel,  355  111*  1&3,  168. 
We  are  of  the  opinion  that  Judge  Graber  had  jurisdiction  of 
the  subject  matter  and  of  the  persons.   In  the  trial  court 
plaintiff  did  net  urge  any  jurisdictional  defect.   Her 
position  was  that  there  was  an  error  in  fact  and  that  hence 
she  was  entitled  to  relief  under  a  motion  In  the  nature  of 
a  writ  of  error  coram  nobis. 

For  the  reasons  stated  the  orders  of  the  Superior 
Court  of  Cook  County  entered  May  22,  1951,  and  May  3,  1951, 
are  reversed. 

ORDERS  REVERSED. 

Friend,  J. ,  and  Niemeyer,  J. ,  Concur. 
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CENTRAL  NATIONAL  BANK,  Trustee 
under  Trust  No.  811, 

Appellee, 


v. 


BERNARD  E.  PAGET, 


Appellant. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 


34 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  June  10,  194-6,  the  Central  National  Bank  In 
Chicago,  as  Trustee  under  Trust  No.  811,  as  lessor,  entered 
into  a  written  lease  with  Bernard  E.  Paset  for  apartment 
No.  1,  at  6018  North  Washtenaw  Avenue,  Chicago,  for  a 
term  commencing  June  10,  19^6,  and  expiring  April  30,  19^9, 
the  lessee  having  an  option  for  an  extension  of  two  years. 
The  option  was  exercised.   On  February  2,  1951*  a  notice 
that  the  tenancy  "will  terminate"  on  April  30,  1951 s    was 
served  on  the  tenant.   On  March  30,  1951»  "the  Area  Rent 
Director  issued  a  "Corrected  Certificate"  authorizing 
Central  National  Bank,  Trustee,  under  Trust  No.  811  for 
the  beneficial  use  of  certain  persons  ,to  pursue  remedies 
for  the  eviction  of  the  tenants  in  accordance  with  the 
requirements  of  the  local  law.   Thereafter,  Central  National 
Bank,  as  Trustee  under  Trust  No.  811,  filed  a  statement  of 
claim  in  the  Municipal  Court  of  Chicago  against  Bernard 
E.  Paset  for  possession  of  the  described  premises,  which 
allegedly  defendant  unlawfully  withholds  from  plaintiff. 
A  trial  without  a  jury  resulted  in  a  finding  and  judgment 
that  defendant  unlawfully  withholds  possession  of  the 
premises  and  that  plaintiff  Is  entitled  to  possession  thereof. 
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Defendant  appeals. 

Defendant  states  that  plaintiff  did  not  have  and 

was  not  entitled  to  possession  of  the  premises  at  the 
commencement  of  this  action  and  could  not  properly  insti- 
tute the  action.   Defendant  relies  on  a  clause  in  the  lease 
which  reads: 

"The  Lessee  hereunder  is  charged  with  the  knowledge 
that  the  Lessor,  while  purporting  to  act  as  the  owner 
of  said  -premises,  does  not  in  fact  have  possession  nor 
exercise  any  rights  of  dominion  thereon." 

Defendant  maintains  that  plaintiff  not  only  failed  to  prove 
its  right  to  possession,  but  proved  affirmatively  that  it 
did  not  have  the  right  to  possession.   We  agree  with  plain- 
tiff that  the  quoted  provision  was  for  the  benefit  and 
protection  of  the  lessor  and  does  not  deprive  it  of  the 
right  to  maintain  its  action  in  forcible  detainer. 
Defendant  knew  that  plaintiff  was  his  landlord.   In  the 
lease  he  agreed  that  at  the  termination  thereof  he  would 
yield  up  immediate  possession  to  the  lessor.   The  trust 
agreement  between  plaintiff  and  the  beneficiaries  thereof, 
dated  May  14-,  19^6,  was  received  in  evidence  as  defendant's 
exhibit.   It  is  substantially  the  same  as  trust  agreements 
discussed  in  Liberty  National  Bank  of  Chicago  v.  Kosterlitz, 
329  111.  App.  Zkk,    and  Handler  v.  Alpert,  331  111.  App.  ^05, 
(abst.).   In  the  Liberty  National  Bank  case  we  held  that 
the  interest  of  the  beneficiaries  was  personal  property, 
that  they  could  not  be  lessors  of  any  part  of  the  premises 
and  that  "this  fact  is  not  altered  by  the  provisions 
empowering  them  to  manage  the  property,  control  the  renting, 
receive  the  proceeds  from  the  rentals  and  to  handle  rents.1' 
In  the  Handler  case  it  was  urged  by  defendant  that  plain- 
tiff had  no  right  to  maintain  the  action  since  he  was 
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only  a  beneficiary  under  the  trust  agreement*   We  said  that 

the  title*  equitable  and  legal,  being  in  the  Liberty  National 

Bankj  it  and  it  alone  had  the  right  of  action  in  forcible 

detainer  at  the  time  the  suit  was  brought  and  reversed  the 

Judgment  in  favor  of  plaintiff  and  remanded  the  cause  with 

directions  to  enter  Judgment  for  defendant. 

The  trust  agreement  in  the  case  at  bar  states: 

"While  Central  National  Bank  in  Chicago  is  the  sole 
owner  of  record  of  the  real  estate  referred  to  herein,  and 
so  far  as  the  public  is  concerned,  has  full  power  to  deal 
therewith,  it  is  understood  and  agreed  by  the  parties 
hereto  and  by  any  person  who  may  hereafter  become  a  party 
her«to>  or  a  beneficiary  hereunder*  that  said  Central 
Naticnal  Bank  in  Chicago  will  *  *  *  convey  title  to  said 
real  estate*  execute  and  deliver  deeds  or  otherwise  deal  with 
the  title  to  said  real  estate  only  when  authorized  to  do  so 
in  writing  and  that  it  will  *  *  *  on  the  written  direction 
of  Felix  M.  Silverstein  *  *  *  or  on  the  written  direction 
of  such  person  or  -persons  as  may  be  beneficiary  or 
beneficiaries  at  the  time,  make  deeds  for,  or  otherwise  deal 
with  the  title  to  said  real  estate,  *  *  *  The  beneficiary 
or  beneficiaries  hereunder  shall  in  his,  her  cr  their  own 
right  have  the  full  management  of  said  real  estate  and 
control  of  the  selling*  renting  and  handling  thereof,  and 
any  beneficiary  or  his  cr  her  agent  ehall  handle  the  rents 
thereof  and  the  proceeds  of  any  sales  of  said  property,  and 
said  Trustee  shall  not  be  required  to  do  anything  in  the 
management  or  control  of  said  real  estate  *  *  *,  except  en 
written  direction  as  hereinabove  provided  *  *  *,   No  benefi- 
ciary hereunder  shall  have  any  authority  to  contract  for 
or  in  the  name  of  the  Trustee  or  to  bind  the  Trustee  per- 
sonally. " 

In  Continental  Illinois  National  Bank  &  Trust  Co.  v.  Windsor 
Amusement  Co.,  288  111,  Apr.  57,  in  discussing  a  trust  agree- 
ment which  said  that  the  trustee  is  the  sole  owner  of  the 
real  estate  and  that  "so  far  as  the  public  is  concerned, 
has  full  power  to  deal  with  it,"  this  court  said  that  the 
term  "public"  applied  to  the  tenants'  status  and  that  the 
trustee  had  full  power  to  deal  with  the  property  so  far  as 


the  tenants  were  concerned.   W*  are  of  the  opinion  that 
plaintiff  was  the  proper  party  to  institute  and  prosecute 
the  instant  action  in  forcible  dctaineri  Subject  to  certain 
exceptions  and  qualifications,  a  tenant  in  undisturbed 
possession  of  the  leased  premises  is  estopped  to  deny  the 
title  of  his  landlord,  as  it  exited  in  him  at  the  time  of 
the  creation  of  the  tenancy.   See  51  C  J  S,  Landlord  and 
Tenant,  Sec.  266,  p.  909.   We  are  satisfied  that  the  rule 
is  applicable  to  the  parties  in  the  instant  case  and  that 
under  the  facts  presented  defendant  is  estopped  to  deny 
plaintiff's  right  to  maintain  the  action. 

Defendant  states  that  the  court  erred  in  refusing  to 
allow  him  to  introduce  evidence  of  a  conversation  with  one 
of  the  beneficiaries  of  the  trust  under  which  a  parol  lease 
was  created  for  the  period  ending  September  30»  1951*   We 
agree  with  defendant  that  a  parol  lease  is  valid  where  the 
term  is  less  than  a  year  and  the  term  expires  within  a 
year  from  the  time  the  lease  is  made.   The  offer  of  proof 
by  defendant  was  of  a  conversation  with  one  of  the  benefi- 
ciaries.  There  was  no  attempt  to  show  that  the  beneficiary 
had  actual  or  apparent  authority  to  bind  the  trustee  or 
other  beneficiaries.   Defendant  knew  that  his  lease  was 
with  plaintiff.   The  trust  agreement  which  he  introduced  pro- 
vides that  no  beneficiary  thereunder  shall  have  any  authority  to 
contract  for  or  in  the  name  of  the  trustee,  or  to  bind  the 
trustee  personally.   This  trust  instrument  also  provides  that 
the  trustee  will  deal  with  the  title  on  the  written  direction 
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of  Felix  Silversteln,  and  that  such  right  of  direction  "shall 

also  include  and  embrace  all'  other  natters  pertaining  to  the 

beneficial  interest  thereunder."   Felix  Silversteln  was 

the  beneficiary  who  was  given  the  right  of  direction  to  the 

trustee  as  to  all  matters  pertaining  to  the  beneficial 

interest  of  the  parties,  and  it  is  not  contended  that  he 

gave  any  direction  to  plaintiff  to  make  an  oral  lease.  There 

was  no  offer  to  prove  that  plaintiff  or  anyone  authorized 

entered  into  an  oral  lease.   The  court  did  not  err  in  refusing 

to  receive  testiminy  as  to  an  oral  lease  with  an  unauthorized 

person. 

Finally,  defendant  argues  that  the  Housing  and  Rent 
Act,  as  amended,  and  the  Rent  Regulations  promulgated  there- 
under forbid  the  maintenance  of  the  action.   We  have  held 
that  plaintiff,  as  trustee,  has  a  right  to  prosecute  the 
action.   In  the  trial  of  the  case  no  question  arose  as  to  the 
good  faith  of  plaintiff  in  prosecuting  the  case  in  order  to 
give  possession  of  the  apartment  tc  cne  of  the  beneficiaries. 
The  certificate  of  eviction  was  in  due  form.   In  cur  opinion 
plaintiff  complied  with  the  provisions  of  the  Housing  and 
Rent  Act  and  the  Regulatirns  adopted  thereunder. 

For  the  reasons  stated,  the  judgment  of  the  Municipal 
Court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED. 
Friend,  J.,  and  Niemeyer,  J.,  Concur. 
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COLUMBIA  LITHOGRAPHIC  CO.,  Inc.,  ) 
a  corp. , 

Appellee, 


v. 


COOK   CHOCOLATE    COMPANY,    a   Corp., 

Appellant. 


APPEAL   FROM 
MUNICIPAL    COURT 
OF   CHICAGO 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  amended  statement  of  claim  filed  in  the  Municipal 
Court  of  Chicago  by  Columbia  Lithographic  Co.,  Inc.,  against 
Cook  Chocolate  Company,  a  corporation,  plaintiff  alleged 
that  defendant  purchased  200,000  milk  chocolate  labels 
at  $2.50  per  thousand,  in  accordance  with  a  written  purchase 
order,  and  that  it  delivered  to  defendant  201,000  milk 
chocolate  labels;  that  it  also  shipped  to  defendant  378,000 
milk  chocolate  labels  and  108,000  bittersweet  chocolate 
labels  at  a  price  of  $1,215,  and  that  there  was  due  to  plain- 
tiff $1,830.50,  plus  statutory  interest.   In  its  answer 
defendant  admitted  ordering  the  201,000  labels,  but  alleged 
that  there  was  no  consideration  for  the  order  for  the 
reason  that  the  labels  were  in  fact  the  property  of  defendant, 
which  had  purchased  them  from  one  Mittelstadt.   Defendant 
denied  ordering  the  additional  486,000  labels  and  alleged 
that  these  labels  also  were  the  property  of  defendant,  who 
purchased  them  from  Mittelstadt,  and  also  denied  it  was 
indebted  to  the  plaintiff.   A  trial  without  a  jury  resulted 
in  a  finding  and  judgment  agonal;  defendant  for  $1,830.50. 
Defendant  appeals. 
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The  evidence  presented  consisted  of  correspondence 
between  the  parties  and  the  testimony  of  Edmond  Opler, 
president  of  defendant.   Plaintiff  has  its  place  of  business 
in  New  York  City.   Defendant's  place  of  business  is  in 
Chicago.   Alfred  Mittelstadt  was  in  business  at  Paramus, 
New  Jersey,  under  the  name  of  Dama  Company.   On  or  about 
September  28,  19^8,  defendant  purchased  from  Mittelstadt 
certain  personal  property  including  " approximately  three 
million  assorted  Dama  labels"  and  "all  packing  supplies 
such  as  foil,  boxes,  cases,  etc,"  paying  Mittelstadt  $10,000 
therefor.   Defendant  subsequently  received  from  Mittelstadt 
only  1,406,500  labels,  or  approximately  1,594,500  labels  less 
than  it  purchased.   On  January  5,  1949,  plaintiff,  in  a  letter 
to  defendant,  stated  that  it  had  been  informed  by  Mittelstadt 
that  defendant  had  purchased  the  equipment  and  trade  name  of 
"Dama  Company"  and  that  plaintiff  had  en  hand  486,000  Dama 
bar  wraps  and  offered  to  sell  them  to  defendant  at  $2.50  ■ 
per  thousand.   Plaintiff  also  3tated  that  it  had  the  original 
art  work,  positives  and  plates  on  all  wraps  plaintiff  had 
been  manufacturing  for  Mittelstadt.   Defendant  acknowledged 
the  letter  and  promised  to  contact  the  plaintiff  when  more 
"Dama"  labels  were  needed.  The  parties  use  the  term  "bar 
wraps"  and  "labels"  synonymously.   On  March  31,  1949,  defen- 
dant sent  its  written  purchase  order  for  200,000  Dama  Almond 
Milk  Chocolate  Labels.   These  labels  differed  frcm  the  plain 
milk  chocolate  labels.   On  March  15,  1949,  plaintiff  offered 
to  sell  to  defendant  1,000  pounds  of  Dama  silver  foil  at  52 
cents  per  pound.   On  March  24,  1949,  plaintiff  solicited  an 
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offer  from  the  defendant  for  the  foil.  On  April  16,  19^9> 
defendant  wrote  plaintiff  that  by  its  purchase  of  "Dama" 
equipment  it  was  the  understanding  that  "we  would  receive 
all  inventory  of  labels,  foil,  boxes,  etc.   Mr.  Mittelstadt 
advises  that  these  100  rolls  of  foil  you  have  were  taken  as 
'collateral'  by  you,  due  to  the  fact  that  you  had~a  stock  of 
labels  undelivered.   As  we  have  assured  you  that  we  will, 
before  buying  elsewhere,  take  your  labels  on  hand,  the  need 
to  hold  this  foil  as  'collateral1  is  no  longer  there  and 
we  would  therefore  appreciate  it  if  you  would  ship  this  foil 
to  us,  no  charge,  with  the  balance  due  on  our  order  No. 8568. ' 
The  order  No.  8568  is  the  original  purchase  order  of  March 
31,  19^-9  >  signed  by  defendant  and  addressed  to  plaintiff 
for  200,000  Dama  Almond  Milk  Chocolate  Labels  at  $2.50 
per  thousand. 

In  a  letter  dated  April  27,  19^9,  to  defendant,  the 
plaintiff  said:   "With  reference  to  the  silver  foil  on  hand, 
Mr.  Mittelstadt  has  just  reported  that  he  has  made  the 
following  agreement  with  you:   If  all  the  labels  on  hand  are 
purchased  by  you,  we  are  to  ship  to  you  all  of  the  silver 
foil  on  hand  -  approximately  1000  lbs.  at  no  cost.   If  this 
is  so,  kindly  confirm  by  mail  and  we  shall  ship  you  all  the 
labels  on  hand  together  with  the  silver  foil  and  invoice 
you  as  per  our  original  agreement."   On  May  k,    19^9 »  defen- 
dant inquired  about  the  shipment  of  200,000  labels  under  its 
order  No.  8568.   A  hand  written  postscript  states  that  part 
of  the  order  arrived  after  the  letter  was  typed.   The  last 
paragraph  of  the  letter  said:   "At  the  same  time,  please  get 
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that  thousand  pounds  of  foil  to  us  with  our  assurance,  as 
per  our  several  conversations,  that  we  will  use  the  378,000 
milk  chocolate  labels  and  108,000  bitter  chocolate  labels 
which  you  have,  as  soon  as  possible.   You  will  not  be  stuck 
with  these  labels,"   On  May  5>  19^9,  defendant  sent  to  plain- 
tiff its  -ourchase  order  for  1,000  pounds  of  Dana  foil,  without 
charge.   Thereafter,  plaintiff  shipped  the  foil  to  defendant. 
Although  no  purchase  order  was  submitted  or  request  therefor 
made,  plaintiff  shipped  to  defendant  on  May  27,  19^9 »  the 
^86,000  labels.   On  May  5,  19^9,  defendant  repeated  its 
request  for  the  shipment  of  the  silver  foil  and  the  balance 
of  its  order  No,  8568,   Plaintiff  sent  its  invoice  in  the 
sum  of  $1,215  with  the  shipment  of  the  silver  foil  and  the 
^-86,000  labels.   On  May  27,  19^9,  defendant  wrote  plaintiff 
as  follows :   "Confirming  our  'phone  conversation,  as  per  your 
request, we  will  for  the  present,  hold  the  Dama  Chocolate  labels 
you  shirred  us  without  our  authority.   We  are  herewith  returning 
your  invoice  #9^85  in  the  amount  of  $1215,  as  the  goods  were 
not  ordered."   On  June  1,  19^-9,  Plaintiff  replied  to  defendant's 
letter  of  May  27,  19^9,  that  the  labels  shipped  "together 
with  the  silver  foil  were  forwarded  in  accordance  with 
instructions  from  Mr.  Alfred  Mittelstadt. "   Defendant's  letter 
also  stated:  "As  explained  to  you  on  your  personal  visit  tc 
the  office,  the  goods  in  question  are  not  the  property  cf 
Columbia  Lithographic  Company,  Inc.,  and,  therefore,  we  have 
no  jurisdiction  over  the  method  of  its  disposal.  *  *  *  We  are 
net  concerned  with  whether  or  not  you  buy  these  labels  as  they 
are  the  property  of  Dama  Company  and  are  covered  by  a  deposit 
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with  us.   You  can  readily  nee,  therefore,  that  we  are  not 

pressing  you  to  purchase  these  labels  and  that  if  you  are 
going  to  purchase  them  you  will  have  to  make  arranagements 
with  Mr.  Mittelstadt  directly  as  to  how  and  when  you  are  to 
purchase  them.   In  other  words,  we  have  no  authority  to 
segregate  the  two  items  and  ship  the  foil  now  and  the  labels 
later  on.  *  *  *  We  shall  hold  the  invoice  which  you  have 
returned  to  us  until  we  hear  further  from  Mr.  Mittelstadt, 
and  would  suggest  that  you  contact  him  yourselves  in  order 
to  straighten  out  this  matter." 

On  July  1,  19^9}  plaintiff  wrote  defendant,  calling 
attention  to  the  unpaid  bill  of  May  9,  19^9,  for  $615.50 
(for  the  201,000  labels)  and  requested  payment.   It  will  be 
observed  that  this  was  not  a  demand  for  payment  for  the 
486,000  labels.   On  July  6,  19^9*  defendant  acknowledged 
receipt  of  this  letter  and  stated:   "Our  purchase  order  from 
Dama  included  all  Dama  chocolate  labels.   You  advised  in 
your  letter  of  June  1,  that  the  labels  shipped  us  were  not 
your  property  but  were  Dama's  property,  and  as  we  have  already 
purchased  all  these  labels  we  would  appreciate  it  if  you  would 
new  cancel  your  charge  against  us.   Under  the  circumstances, 
we  owe  you  no  money. " 

The  copy  of  the  letter  of  September  28,  19^8,  from 
defendant  to  Mittelstadt,  constituting  the  purchase  agreement, 
was  not  received  in  evidence.   Sheets  of  paper,  said  to  be 
memoranda  of  the  merchandise  recived  from  Mittelstadt  a  short 
time  after  the  purchase  from  him  were  not  admitted.   However, 
the  testimony  of  Mr.  Opler,  president  of  defendant,  brought 
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out  on  direct  and  crocs-examination,  established  the  facts 
sought  to  be  proved  by  these  exhibits.   He  testified  that  on 
May  27,  19^9,  when  he  returned  to  plaintiff  the  invoice  for 
$1,215,  saying  that  the  goods  were  not  ordered,  he  did  not 
"think  they  were  our  labels."   He  testified  that  the  agree- 
ment represented  by  the  letter  of  September  28,  19^8,  was 
executed  by  Mittelstadt  and  defendant  and  that  two  copies 
were  signed;  that  one  of  the  signed  copies  was  delivered  to 
Mittelstadt;  that  defendant's  copy  was  placed  in  its  file; 
that  diligent  search  was  made  for  it;  and  that  it  could  not 
be  found.   Defendant  sought  to  introduce  an  unsigned  copy  of 
the  agreement.   The  court  refused  to  admit  it  on  the  ground 
that  it  was  net  the  best  evidence.   The  trial  judge  took  the 
view  of  plaintiff's  attorney  that  defendant  did  not  show  that 
the  copy  the  witness  testified  was  delivered  to  Mittelstadt 
could  not  be  produced.   The  witness  identified  the  purchase 
order  from  Mittelstadt  and  this  order  was  admitted  over 
plaintiff's  objection.   Plaintiff  does  not  contend  that  the 
court  erred  in  admitting  this  exhibit.   The  court  also  admitted 
checks  drawn  by  defendant  showing  the  payment  of  the  con- 
sideration of  $10,000  to  Mittelstadt.   On  cross-examination  the 
witness  testified  that  he  was  present  at  the  time  Walter  Zech 
counted  the  items  in  the  inventory  of  chattels  received  from 
Mittelstadt,  and  that  there  were  1,^06,500  labels  in  the 
inventory.  Witness  further  testified  that  Zeoh  called 
him  and  that  he  went  to  the  receiving  room  and  checked  the 
inventory  with  Zech,  who  was  defendant's  receiving  clerk,  and 
that  he  knew  of  his  own  knowledge  from  an  actual  count  when 


the  labels  came  In  about  ten  day3  after  October  4,  1948,  that 
1,406,500  labels  were  received.   In  answer  to  a  question  as 
to  whether  he  knew  of  his  own  knowledge  whether  defendant 
received  three  million  labels. from  Mittelstadt,  he  answered 
in  the  negative.   Answering  the  question  as  to  whether 
he  knew  how  many  labels  were  received  from  Mittelstadt 
by  the  defendant,  he  answered:   "1,366,000  of  one  size  and 
40,000  of  the  other  size." 

Witness  testified  that  he  had  a  telephone  conversa- 
tion with  Mr.  DeVita  of  plaintiff  corporation  on  May  27, 
1949,  in  which  he  told  Mr.  DeVita  that  a  shipment  had  come 
in  of  foil  and  labels  "which  I  didn't  want;  that  we  were 
not  going  to  accept  the  labels  and  were  not  going  to  pay 
for  them  and  that  we  would  return  the  invoice  and  labels; 
that  we  merely  wanted  the  foil";  that  Mr.  DeVita  said  to 
him:   "These  labels  were  shipped  on  Mr.  Mittelstadt' s 
instructions.   If  you  don't  want  them,  I  wish  you  would,  as 
an  accomodation  take  them  and  you  may  return  the  invoice 
and  adjust  the  matter  with  Mittelstadt  at  a  later  date"; 
and  that  witness  said  "Okay."   Witness  testified  further  that 
defendant  did  not  place  any  order  with  plaintiff  verbally 
or  in  writing  for  the  486,000  labels;  that  the  labels  are  in 
defendant's  plant  at  Chicago;  that  it  has  not  used  any  of 
them;  and  that  defendant  does  not  expect  to  return  them  as 
they  are  its  labels.   On  cross-examination,  in  answer  to  a 
question  as  to  whether  between  September,  1948,  and  May, 
1949,  defendant  made  a  claim  to  "anybody  that  you  were  a  million 
and  a  hslf  labels  short  and  that  this  486,000  was  included  in 


that  million  and  a  half,"  he  answered  to  the  affirmative, 
and  stated  that  the  claim  was  made  to  Mittelstadt.   Witness 
said  that  no  such  claim  was  made  to  plaintiff. 

We  are  of  the  opinion  that  the  exchange  of  letters 
between  the  parties  and  the  testimony  of  Mr.  Opler  supports 
defendant's  contention  that  the  judgment  should  be  reversed. 
The  evidence  shows  that  the  A-86,000  labels  and  the  foil  were 
included  in  the  chattels  purchased  by  defendant  from  Mittelstadt 
for  $10,000.   Neither  party  called  Mittelstadt  or  ony  officer 
or  enraloyee  of  plaintiff.   Defendant  did  not  purchase  any 
part  of  the  ^86,000  labels  shipped  to  it  by  plaintiff.   On 
June  1,  19^9*  plaintiff  wrote  defendant,  calling  attention 
to  a  telephone  conversation  en  May  27,  19^9>  and  said  that 
the  "goods. in  question  are  not  the  property"  of  plaintiff, 
that  plaintiff  had  "no  jurisdiction  over  the  method  of  its 
disposal";  that  plaintiff  was  "not  concerned  with  whether 
or  not  you  buy  these  labels  as  they  are  the  property  of  Dama 
Company  and  are  covered  by  a  deposit  with  us";  and  that 
defendant  "can  readily  see  therefore  that  we  are  not  pressing 
you  to  purchase  these  labels,  and  that  if  you  are  going  to 
purchase  them  you  will  have  to  make  arrangements  with  Mr. 
Mittelstadt  directly  as  to  how  and  when  you  are  to  purchase 
them."   Plaintiff's  letter  of  June  1,  19^-9,  is  corroborative 
of  the  telephone  conversation  of  May  27,  19^9»  between  Mr. 
Opler  and  Mr.  DeVita.   It  will  be  recalled  that  Mr.  Opler 
testified  that  in  this  conversation  Mr.  DeVita  told  him  that 
the  labels  were  shipped  on  Mr.  Mittelstadt ' s  instructions, 
and  that  if  defendant  did  not  want  them  It  may  "return  the 
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invoice  and  we  will  adjust  the  matter  with  Mr.  Mittelstadt 

at  a  later  date."  Each  of  the  parties  to  the  conversation 
said  "Okay."   The  testimony  of  Mr.  Opler  was  not  contradicted 
and  is  supported  by  the  documentary  evidence.   We  are  convinced 
that  the  court  was  in  error  in  finding  against  the  defendant 
as  to  the  4-86,000  labels. 

We  believe  that  the  defendant  should  pay  plaintiff 
for  the  labels  it  ordered.   The  record  shows  that  on  February 
~Lk,    19^9,  plaintiff  offered  to  sell  defendant  a  stock  of 
200*000  printed  labels  "which  require  only  some  imprinting 
as  to  ingredients  and  net  weight  text  plus  required  varnishing" 
at  03*00  per  thousand.   Plaintiff  asked  defendant  to  note 
that  the  quoted  price  was  50  cents  more  per  thousand  than 
"the  other  milk  and  bitter  chocolate  labels"  on  which  prices 
were  quoted  to  defendant  on  January  5,  19^9.   Defendant's 
order  No.  8568  for  200,000  Dama  Almond  Milk  Chocolate  Labels, 
imprinted  and  varnished,  specified  a  price  of  s?2.50  per 
thousand,  F.o.b.  New  York.   In  their  briefs  the  parties 
assume  that  the  price  of  the  labels  was  $3.00  per  thousand. 
As  the  invoice  for  these  labels  was  in  the  sum  of  06l5»5O» 
we  presume  that  more  than  200,000  labels  were  shipped  by 
plaintiff  to  defendant.   The  labels  ordered  by  defendant  under 
its  order  No.  8568  were  not  mentioned  in  the  telephone  con- 
versation of. May  27,  19^9 »  or  in  plaintiff's  letter  of 
June  1,  19^-9. 

For  the  reasons  stated  the  judgment  of  the  Municipal 

Court  of  Chicago  is  reversed  and  the  cause  remanded  with 

directions  to  enter  judgment  in  favor  of  plaintiff  and  against 

defendant  for  -$615. 50. 

JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 
Friend,  J,,  and  Niemeyer,  J.,  Concur* 
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EDWARD  A.    MURRAY,    doing  busines; 
as   MURRAY    GOAL    COMPANY, 

Plaintiff  -  Appellee, 


v. 


JOHN  L.  SHERIDAN  and  FRANCES  M. 
SHERIDAN,  ROBERT  J.  BLAKE  and 
MARGARET  BLAKE, 

Defendants-  Appellants.  } 

) 

; 
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APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  August  11,  19^2,  the  Circuit  Court  of  Cook  County 
entered  a  judgment  for  $1,507.50  in  favor  of  Edward  A.  Murray, 
doing  business  as  Murray  Coal  Company,  and  against  John  L. 
Sheridan  and  Frances  M.  Sheridan.   A  writ  of  fieri  facias 
was  returned  unsatisfied.   On  September  26,  19^2,  plaintiff 
filed  a  complaint  in  the  Superior  Court  of  Cook  County 
against  the  Sheridans,  Robert  J.  Blake  and  Margaret  Blake 
and  alleged  that  on  September  17}  1935*  the  judgment  debtors 
were  the  oiimers  of  real  estate  commonly  known  as  8124  South 
St.  Lawrence  Avenue,  Chicago,  improved  with  a  residence,  and 
occupied  by  the  judgment  debtors;  that  on  that  date  the 
judgment  debtors  executed  and  delivered  a  mortgage  on  the 
premises  to  the  Home  Owners'  Loan  Corporation  to  secure 
an  Indebtedness  of  $6,939;  that  on  January  24,  1937,  the 
judgment  debtors  made  a  purported  conveyance  to  Robert  J. 
Blake  by  quit  claim  deed;  that  the  Blakes  are  husband  and 
wife;  that  the  note  upon  which  the  judgment  was  entered 
was  dated  July  17,  1935,  an(3-  was  due  one  year  after  date;  that 
it  was  in  default  at  the  time  of  the  making  of  the  deed  to 
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the  Blake s;  that  the  conveyance  to  Blake  was  for  the  purpose 

of  hindering,  delaying  and  defrauding  plaintiff  and  other 

creditors;  and  that  the  judgment  debtors  "are  still  the  owners 

of  some  beneficial  interest"  in  the  real  estate.   Plaintiff 

sought  discovery  and  also  asked  that  the  Judgment  debtors 

be  decreed  to  pay  him  the  amount  of  the  Judgment,  plus  interest, 

and  that  they  be  decreed  to  apply  on  the  Judgment  any  money, 

property  or  equitable  interest  belonging  to  them,  or  held 

in  trust  for  them,  or  in  whi«h  they  are  in  any  way  interested. 

On  February  1^,  1950 >  defendants  filed  an  answer, 
which  was  verified  by  their  attorney  who  tock  oath  that  he 
"is  familiar  with  the  matters  and  things  in  said  answer 
contained,  and  that  same  are  true  in  substance  and  in  fact. " 
In  the  answer  defendants  aver  that  there  was  a  good  and 
valuable  consideration  for  the  conveyance  from  the  Judgment 
debtors  to  Blake,  and  denied  that  the  conveyance  was  made  with- 
out consideration  or  for  the  purpose  of  hindering,  delaying 
or  defrauding  plaintiff.   Defendants  stated  the  fact  to  be 
that  the  judgment  debtors  received  from  Blake  the  sum  of 
$5,000  on  May  1,  1929;  that  on  that  date  Sheridan  delivered 
to  Blake  a  judgment  note  for  that  amount  due  one  year  after 
date;  that  on  July  1,  1930,  the  note  was  returned  to  Sheridan 
with  a  notation  that  it  had  been  canceled  by  payment;  that 
on  July  1,  1930,  there  was  a  mortgage  on  the  real  estate 
for  $8,000,  payable  to  Fred  J.  Wahr  and  wife,  which  mortgage 
was  in  default;  that  on  July  1,  1930,  the  Sheridans  in  order 
to  protect  Blake,  executed  a  warranty  deed  to  him;  that  on 
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March  22,  1932,  Blake  and  his  wife  conveyed  the  real  estate 
to  the  judgment  debtors  "so  that  they  could  try  to  negotiate 
a  new  loan";  that  on  September  17,  1935 >  "the  loan  was 
negotiated  through* the  Home  Owners'  Lean  Corporation  for 
$6 , 939 J  and  that  on  January  24,  1937,  the  Shoridans  conveyed 
the  real  estate  by  quit  claim  deed  to  Robert  J.  Blake  "as 
security  for  the  $5,000"  he  advanced  John  L.  Sheridan  on 
May  1,  1929. 

On  April  12,  1950,  plaintiff  filed  an  amended  and 
supplemental  complaint  alleging  that  on  April  6,  1950,  a 
judgment  of  revival  of  the  judgment  entered  August  11,  1942, 
was  entered  in  the  Circuit  Court,  and  setting  out  purported 
admissions  hy  the  defendants  in  their  testimony  before  a 
master  in  chancery.   This  pleading  also  stated  that  by  their 
answer  defendants  admitted  that  the  deed  from  the  Judgment 
debtors  to  Blake  dated  January  24,  1937»  was  not  an  absolute 
conveyance,  but  was  intended  to  be  and  was  a  mortgage  to  secure 
an  alleged  indebtedness  of  $5,000  due  to  Blake.   Plaintiff 
prayed  that  the  court  decree  that  the  deed  of  January  24,  1937, 
was  not  an  absolute  conveyance  but  a  mortgage  for  the  purpose 
of  securing  an  indebtedness  alleged  by  the  defendants  to  have 
been  incurred  on  or  about  May  1,  1929,  "provided,  however, 
that  the  question  of  the  existence,  amount  and  validity  of 
said  mortgage  indebtedness  be  net  adjudicated  at  this  time 
or  in  this  cause,  but  be  reserved  for  future  adjudication 
at  such  time  and  in  such  proceeding  as  such  questions  shall 
be  properly  raised  by  apprpriate  pleadings  and  issues."  In 
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their  answer  defendants  stated  that  the  note  for  $5,000 
was  canceled,  in  consideration  of  which  the  Judgment 
debtors  executed  a  warranty  deed  to  the  Blake s,  and  that 
the  conveyance  was  in  grod  faith  and  for  a  valuable  con- 
sideration.  They  denied  they  were  guilty  of  any  fraud. 

The  master  found  the  issues  in  favor  of  plaintiff. 
Defendants1  objections  to  the  master's  report  which  were 
permitted  to  stand  as  exceptions,  were  overruled  and  a  decree 
entered  that  the  deed  from  the  Judgment  debtors  to   Blake 
dated  January  24,  1937>  was  not  and  is  not  an  absolute 
conveyance  to  him  and  is  in  the  nature  of  a  mortgage  from 
them  to  Blake  for  the  purpose  of  securing  an  indebtedness 
alleged  by  defendants  to  have  been  incurred  on  or  about 
May  1,  1929,  and  to  have  been  then  and  there  due  and 
owing  from  the  Sheridans  to  Blake;  that  the  question  of 
the  existence,  amount  and  validity  of  the  mortgage  indebt- 
edness be  not  adjudicated,  but  be  reserved  for  further 
adjudication  at  such  time  and  in  such  proceeding  and  as  such 
question  shall  be  properly  raised  by  appropriate  pleadings 
and  issues;  that  the  Judgment  debtors  be  adjudged  to  be 
the  owners  of  the  real  estate  subject  to  the  first  mortgage 
to  the  Home  Owners'  Loan  Corporation  and  to  the  conveyance 
in  the  nature  of  a  mortgage  to  Blake  for  whatever  sum 
may  be  due  from  the  Judgment  debtors  to  Blake  thereunder; 
and  that  the  costs  be  taxed  against  the  defendants.   Defen- 
dants, Robert  J.  Blake  and  Margaret  Blake,  appealed  to  the 
Supreme  Court,  which  court  (411  111.  65)  found  that  it  did 
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not  have  Jurisdiction  and  transferred  the  case  to  this  court. 
Defendants  ask  that  the  decree  be  reversed  with  directions 
that  the  chancellor  find  that  the  "transaction  between 
Sheridan  and  Blake  should  be  regarded  as  an  absolute  sale 
and  that  Blake  is  the  owner  of  the  property." 

Plaintiff  made  cut  his  case  by  admissions  in  the 
pleadings,  introduction  cf  the  Sheridan-Blake  deeds,  some 
documentary  evidence  and  the  adverse  examination  cf  Blake 
and  Sheridan.  Defendants  did  not  offer  any  evidence.   We  have 
read  the  pleadings,  exhibits  and  the  transcript  of  the  testi- 
mony and  conclude  that  the  deed  to  Blake  was  not  intended  to 
be  an  absolute  deed  cf  conveyance,  but  a  mortgage  or  security. 
It  will  be  noted  that  the  residence  on   the  premises  has  been 
occupied  by  Sheridan  and  his  family  since  he  acquired  it  in 
1928;  that  Blake  has  not  paid  any  real  estate  taxes  on  the 
property;  that  since  1930  he  has  not  collected  any  rents  or 
realized  any  prrfits  therefrom;  and  that  he  has  net  made 
any  payments  on  the  mortgage.   All  insurance  premiums  and  the 
cost  of  repairs  have  been  borne  exclusively  by  the  Sheridans. 
We  are  satisfied  that  the  findings  of  the  decree  are  amply 
supported  by  the  record.   Therefore,  the  decree  of  the 
Superior  Court  of  Gook  County  is  affirmed. 

DECREE  AFFIRMED. 
Friend,  J.,  and  Niemeyer,  J.,  Concur. 
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APPEAL  FROM 
SUPERIOR  COin  Ti 
COOK  COUNTY 


METROPOLIS  THEATRE  COMPANY,  a  New  York 
corporation,  and  JOHN  R.  THOMPSON,  JR. , 
HENRY  M.  HENRIKSEN  and  HARRIS  TRUST  AND 
SAVINGS  BANK,  as  Trustees  under  the 
last  will  and  testament  of  JOHN  R.  THOMPSON,) 
deceased,  and  as  trustees  under  the  Exhibit 
B  agreement  dated  June  30,  1931  but  actually 
executed  January  13,  1933,  and  JOHN  R. 
THOMPSON,  JR.,  individually, 

Appellants, 

v. 

L.  H.  BARKHAUSEN  and  RANDOLPH  BOHRER, 
individually  and  doing  business  as  The 
Dcubleby  Co.,  HERMAN  BRASH,  individually 
and  as  Trustee  for  L.  H.  Barkhausen 
and  Randolph  Bohrer,  under  agreement  dated 
January  29,  19^6,  ORIENTAL  ENTERTAINMENT 
CORPORATION,  an  Illinois  corporation, 
ESSANESS  THEATRES  CORPORATION,  a  Delaware  ) 
corporation,  EDWARD  BLACKMAN,  EDWIN  ) 
SILVERMAN,  32  WEST  RANDOLPH  CORPORATION,  an  ) 
Illinois  corporation,  CONTINENTAL  ILLINOIS  ) 
NATIONAL  BANK  AND  TRUST  COMPANY  OF  CHICAGO,  ) 
a  natirnal  banking  corporation,  as  Trustee,  ) 

Appellees.    ) 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
Metropolis  Theatre  Company  (hereinafter  called 
Metropolis),  the  percentage-rent  lessor  of  one  of  two 
adjoining  parcels  of  land,  and  John  R.  Thompson,  Jr. ,  Henry 
M.  Henriksen  and  Harris  Trust  and  Savings  Bank,  as  trustees 
(hereinafter  referred  to  as  Thompson  trustees) , the  percent- 
age—rent lessors  of  the  other  of  the  adjoining  parcel  of  land, 
brought  a  complaint  in  equity  against  defendants,  which  was 
subsequently  amended,  seeking  discovery,  an  accounting, 
injunctive  relief,  the  recovery  of  unpaid  balances  of  per- 
centage-rents, damages  for  breach  of  lease  covenants,  and  other 
relief.   The  several  defendants  Interposed  motirnsto  dismiss 
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the  complaint,  supported  by  affidavits  and  extensive  documents 
attached  as  exhibits,  tc  which  plaintiffs  filed  counter- 
affidavits.   Upon  consideration  of  these  pleadings,  affidavits, 
crunteraffi davits  ana  exhibits,  the  court  made  detailed 
findings  of  fact,  granted  the  motions,  and  entered  a  decree 
dismissing  the  complaint,  as  amended,  from  which  plaintiffs 
appeal* 

Metropolis  and  Thompson  trustees  are  the  respective 
ground  lessors  of  two  parcels  of  real  estate  on  which  has 
been  erected  a  twenty-two  story  office  building  and  theater 
known  as  the  Oriental  Theatre  Building.   The  original  ground 
leases  between  plaintiffs  and  the  original  ground  lessee, 
United  Masonic  Temple  Corporation,  were  executed  in  April  1924-. 
On  September  15,  1935  the  interest  of  the  grcund  lessee  was 
acquired  by  32  West  Randolph  Corporation  (referred  to  as  Randolph) 
Both  before  and  after  the  acquisition  by  Randolph,  the  Oriental 
Building  experienced  financial  difficulties,  and  finally,  in 
1939}  both  ground  leases  were  amended  to  provide  fcr  certain 
fixed  renta-ls  and  for  additional  rentals  based  on  varying  per- 
centages of  the  ground  lessee's  net  income  from  the  building. 
Thereafter  Randolph  continued  to  operate  the  building  until 
January  29,  19^6,  when  it  executed  and  delivered  to  one 
Herman  Brash,  as  trustee  under  a  land  trust,  all  of  the 
lessee's  interest  under  the  ground  leases.  Barkhausen  and 
Bchrer,  doing  business  as  The  Dcubleby  Company,  acquired  the  ^ 
beneficial  interest  in  that  land  trust.   After  challenging 
the  validity  of  that  assignment  for  mere  than  three  years, 
plaintiffs  finally  acknowledged  Brash  tc  be  the  lessee  under 
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the  two  ground  leases.   Continental  Illinois  National  Bank 

and  Trust  Company  of  Chicago  (Continental)  is  the  trustee 
under  a  mortgage  trust  deed  covering  the  ground  leaseholds, 
and  pursuant  to  which  Randolph  negotiated  a  substantial 
issue  of  bonds. 

Concurrently  with  the  execution  of  the  original  ground 
leases  in  April  192^,  the  United  Masonic  Temple  Corporation 
subleased  the  theater  portion  of  the  property  to  Balaban 
and  Katz  Corporation  at  a  flat  yearly  rental.  This  theater 
sublease  was  expressly  recognized  and  stated  to  be  superior 
to  the  mortgage  secured  by  the  ground  leaseholds.   In  1932 
the  theater  sublease  was  assigned  to  a  wholly  owned  subsi- 
diary of  Balaban  and  Katz,  and  K&X  four  years  later  was  modi- 
fied by  agreement  with  PLandolph.   In  September  1938  Randolph 
organized  Southern  Theatre  Properties,  Inc.,  an  Illinois 
corporation,  as  its  subsidiary  and  nomine©,,  to  which  it 
(Randolph)  assigned  the  theater  sublease.  The  corporate 
nominee  held  the  sublease  for  several  months,  and  on  November 
1,  1938  entered  into  a  supplementary  indenture  which  basically 
modified  the  sublease.   Nine  days  later,  on  November  10,  1938, 
Metropolis,  the  ground  lessor,  executed  a  document  recognizing 
the  tenancy  of  the  theater  sublessee,  agreeing  to  be  bound 
by  the  terms  of  the  theater  sublease  in  the  event  that  the 
ground  lease  should  be  terminated  for  any  reason.   Thompson 
trustees  at  the  same  time  agreed  to  be  bound  by  the  terms 
of  the  theater  sublease  in  the  event  of  default  in  the  ground 
lease,  of  which  they  were  lessors.   In  the  latter  part  of 
1938  the  capital  stock  of  Southern  Theatre  Properties,  Inc., 
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was  transferred  to  a  theater—operating  concern  known  as 

Jones,  Linick  and  Schaefer,  and  under  such  control  Southern 

Theatre  Properties,  Inc.,  proceeded  to  carry  on  the  operation 

of  the  theater  under  the  terms  of  the  theater  sublease  until 

19^1.   No  prohibition  against  the  assignment  of  the  theater 

sublease  appears  in  either  of  the  ground  leases,  and  no 

consent  of  the  ground  lessors  is  required  for  the  assignment 

of 

of  the  sublease,  either  under  the  terms  thereof  or/the  ground 
lease.   The  only  limitation  with  respect  to  the  theater  is 
that  the  terms  of  the  sublease  should  not  be  changed  adversely 
to  the  ground  lessors,  and  no  new  sublease  should  be  granted 
to  the  theater  without  the  consent  of  the  ground  lessors. 

It  appears  that  in  19^0  Southern  Theatre  Properties, 
Inc.,  experienced  financial  reverses  in  the  operation  of  the 
Oriental  Theatre,  and  by  February  19^1  was  heavily  in  default 
under  the  theater  sublease.   Accordingly, on  February  25 »  19^1 » 
Southern  Theatre  assigned  all  of  its  interest  in  the  theater 
sublease  to  Miss  I.  V.  Cage,  a  nominee  of  Randolph,  who 
shortly  thereafter  entered  into  an  operating  agreement  with 
Randolph,  which  provided  that  Randolph  might  operate  the 
theater  and  retain  the  entire  income  therefrom  for  Itself 
for  a  period  of  four  years  upon  payment  to  Cage  of  $100,00 
per  month.   The. income  so  retained  was  tc  be  in  lieu  of  the 
rental  reserved.   During  the  early  part  of  the  operation  period 
the  income  was  less  than  the  rent  reserved,  and  during  the  latter 
part  of  the  period  ±i   greatly  exceeded  such  reserve  rental. 
The  agreement  provided  that  at  the  end  of  the  four-year  period 
Cage  might  assume  the  theater  operation  under  the  terms  of  the 
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theater  sublease,  provided  she  deposited  .$50,000.00  in  cash 

tc  guarantee  observance  of  the  sublease  covenants.   The 
assignment  of  the  theater*  sublease  to  Cage  was  made  at  the 
instance  of  Randolph,  but  the  assignor  was  not  relieved 
of  its  obligations,  either  for  the  rent  then  in  default  or 
any  future  rentals,  nor  was  any  other  consideration  given. 
C.  F.  Eigelsbach  and  Company,  public  accountants  designated 
in  the  ground  leases  to  audit  the  accounts  of  the  building, 
reported  the  Cage  assignment  and  operating  agreements  in  their 
audit  reports.   Theater  licenses  were  continuously  taken  in 
the  name  of  Cage,  and  the  operating  agreement  was  in  other 
respects  fully  observed. 

In  accordance  with  the  terms  of  the  operating  agree- 
ment of  April  15,  19^1,  Gage, on  December  8,  19^5 »  assigned 
all  interest  of  the  lessee  in  the  theater  sublease  to 
Oriental  Entertainment  Corporation  (Oriental)  which  immedi- 
ately deposited  $50,000.00  to  guarantee  performance  of  the 
theater  sublease,  and  proceeded  to  take  over  the  operation 
of  the  theater.   Oriental  had  been  organized  by  defendants 
Barkh-iusen  and  Bohrer,  and  the  stock  of  the  company  was 
issued  to  Barkhausen  and  Bohrer,  Blackman  and  Silverman,  or 
their  relatives.   Silverman  had  long  been  engaged  as  a 
theater  operator  and  was  an  officer  of  Essaness  Theatres 
Corporation,  which  was  retained  by  Oriental  to  manage  the 
theater. 

The  assignment  by  Cage  to  Oriental  was  part  of  a 
transaction  by  which  the  interests  of  Randolph,  as  lessee 
under-  the  two  ground  leases  and  as  lesser  under  the  theater 
sublease,  were  assigned  to  Brash,  as  trustee  under  the  land 


trust  for  the  benefit  of  Barkhausen  and  Bohrer.   The  land- 
trust  agreement  gave  the  beneficiaries  control  of  management, 


the  right  to  rents  and  proceeds,  and  authority  to  direct 


the  trustee  with  respect  to  disposition  of  title  to  the 
property,  and  provided  that  the  beneficiaries  should  indemnify 
the  trustee  against  personal  expense. 

Since  January  29  >  19^6  Oriental  has  operated  the 
theater,  -"paying  to  Barkhausen  and  Bohrer  in  the  management 
of  the  building,  the  rent  reserved  in  the  theater  sublease, 
and  Barkhausen  and  Bohrer  have,  in  turn,  accounted  to  plain- 
tiffs, as  ground  lessors,  for  the  income  from  the  theater 
sublease  and  other  operations  of  the  building,  in  acccrdance 
with  the  fixed  and  percentage-rental  provisions  of  the  ground 
leases.    The  obligations  under  the  ground  leases  were  assumed 
by  Brash,  as  trustee  and  individually,  with  the  written  approval 
of  Barkhausen  and  Bohrer,  and  Brash,  as  alleged  in  the  complaint., 
does  not  individually  or  as  trustee,  have  funds  to  pay 
"plaintiffs'  rent." 

On  April  15,  19^6  certain  creditors  filed  a  petition 
for  reorganization  of  Randolph  which  alleged  as  an  act  of 
bankruptcy  that  the  transfer  of  the  theater  sublease  from 
Cage  to  Oriental  was  a  transfer  with  intent  to  hinder,  delay 
and  defraud  the  creditors.  Issue  having  been  joined  on  the 
questions  of  insolvency  and  the  acts  of  bankruptcy,,  an  order 
was  entered  on  April  29,  19^6  enjoining  all  persons  from 
disposing  of  the  assets  of  the  debtor,  ether  than  in  the 
ordinary  course  of  business,  and  the  matter  was  referred  for 
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hearing  and  report  to  Joseph  F.  Elward  as  special  master. 
The  petitioning  creditors  sought  an  order  enjoining  the 
ground  lessors  from  forfeiting  the  ground  leases,  and  copies 
of  the  application  for  injunction  were  served  upon  plaintiffs, 
the  ground  lessors.   On  April  29,  19^6  an  injunction  was 
issued,  as  prayed,  and  on   that  same  date  plaintiffs  appeared 
in  the  reorganization  proceeding  and  secured  an  rrder  from 
the  United  States  District  judge  requiring  all  notices  to  be 
served  upon  them.   Counsel  for  plaintiffs  thereafter  attended 
substantially  all  hearings  before  the  special  master.  In 
June  19^-6  plaintiffs  filed  suggestions  praying  for  the  right 
to  file  a  plenary  suit  to  terminate  the  ground  leases,  which 
specifically  assigned  the  alleged  invalidity  of  the  assign- 
ment of  the  theater  sublease  as  a  breach  of  the  ground  leases, 
giving  rise  to  the  right  of  termination.   Thereafter  hearings 
proceeded  on  the  reorganization  petition  until  October  19^-6, 
when  plaintiffs  filed  petitions  in  the  reorganization  pro- 
ceeding which  described  them  as  creditors  of  Randolph  and 
prayed  for  (l)  permission  to  institute  plenary  proceedings 
for  the  termination  of  the  ground  leases,  and  (2)  a  rule  to 
show  cause  why  Barkhausen,  Bohrer,  $rsish,  Oriental,  i  .Silverman 
and  others  should  not  be  held  in  ccr.tempt  of  court  for  failing 
to  abide  by  the  in junctional  order  of  April  29,  1946.   In 
those  petitions  plaintiffs  alleged  that  they  could  not 
accept  rent  from  Brash,  Barkhausen  and  Bohrer  without  pre- 
judicing their  right  to  claim  (l)  that  the  theater  sublfee.se. 
was  invalid,  and  (2)  that  its  assignment  by  Cage  to  Oriental 
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wan  a  breach  of  the  ground  leases.  The  master  had  hearings 
first  .OjQ  the  issue  of  contempt,  and  then  on  the  question  of 
the  plaintiffs'  right  to  bring  a  plenary  suit  for  forfeiture. 
In  the  course  of  those  proceedings  evidence  was  introduced 
establishing  that  plaintiffs  had  advised  the  petitioning 
creditors  in  the  reorganization  proceeding  to  file  an  amend- 
ment to  the  petition  claiming,  as  an  additional  act  of 
bankruptcy,  a  general  assignment  for  the  benefit  of  creditors, 
and  that  the  ground  lessors  had  counseled  with  the  attorneys 
for  the  petitioning  creditors,  participated  in  the  preparation 
of  their  documents  and  supplied  them  with  legal  briefs.   Master 
Elward  found  that  the  ground  lessors  might  bring  a  plenary  suit, 
subject  to  specific  limitations,  and  accordingly  the  case 
entitled  Metropolis  Theatre  Company  v,  Barkhausen  was  filed 
on  May  20,  19^-7  in  the  United  States  District  Court  for  this 
district.   The  complaint  prayed  for  forefeiture  of  the  Metropolis 
Ground  lease  and  a  ruling  that  the  theater  sublease  was  extinct 
and  Invalid. 

Hearings  on  the  reorganization  petition  continued 
until  early  in  19^8,  and  voluminous  testimony  and  exhibits 
were  introduced  in  evidence.   At  the  close  of  the  petitioning 

creditors'  case  Randolph  moved  to  dismiss  the  petition.   After 

of 
the  submission/brief s -Master  Elward,  on  December  15,  19^8, 

made  his  report  on  the  issue  of  the  approval  of  the  petition 

for  reorganization.   His  report  found  all  the  issues,  including 

these  with  respect  to  the  alleged  acts  of  bankruptcy,  in  favor 

of  Randolph;  and  he  specifically  found  that  no  Invalidity 

existed  in  the  assignment  of  the  theater  sublease  from  age 
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to  Oriental  in  19^'5>  that  lease  having  been  kept  alive 

by  the  assignment  in  19^1  from  Southern  Theatre  Properties, 

Inc.,  to  Cage;  and  that  Randolph  kept  the  theater  sublease 

alive  in  the  exercise  of  reasonable  business  judgment  in 

order  to  preserve  the  priority  of  the  theater  sublease  under 

the  lien  of  the  mortgage  indenture.   Judge  William  J.  Campbell 

of  the  United  States  District  Court,  by  order  of  Aoril  13,  19^9; 

approved  the  report  of  Master  Elward. 

The  principal  theory  upon  which  the  complaint  seeks 
to  impose  liability  upon  defendants  is  that  the  theater 
sublease  became  extinct  in  19^-1  and  could  not  be  validly 
assigned  to  Oriental  in  December  19^5*   From  this  premise, 
plaintiffs  argue  that  all  income  from  the  theater  was  income 
to  the  ground  lessee, accountable  under  the  percentage  pro- 
visions, and  an  additional  claim  is  made  for  deduction  of 
what  are  alleged  to  be  excessive  management  fees.   The 
chancellor  declined  to  accept  this  theory,  and  we  think 
properly  so.  The  complaint  and  attached  exhibits  clearly 
establish  an  intention  to  maintain  the  theater  sublease  as 
a  valid,  subsisting  and  operating  instrument,  as  indicated 
by  the  following  circumstances  set  forth  in  plaintiffs' 
pleadings:   (l)  on  February  25,  19^1  the  theater  sublease 
was  assigned  by  Southern,  the  then  theater  sublessee,  to 
Cage,  and  the  fact  that  it  was  assigned,  rather  than  terminated 
or  permitted  to  lapsej shows  an  intention  to  keep  it  alive 
and  subsisting;  (2)  the  designation  of  Cage  as  nominee 
of  Randolph  demonstrates  an  intention  to  keep  the  sublease 
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operative  and  to  prevent  an  abandonment,  surrender  or 
merger;  (3)  the  theater  sublease  was  assignable  without 
the  consent  of  the  plaintiffs;  neither  of  the  ground  leases 
nor  the  theater  sublease  limits  the  class  of  persons  to  whom 
the  theater  sublease  might  be  assigned,  nor  do  any  of  these 
instruments  require  consent  by  or  notice  to  the  ground 
lessors  of  any  such  assignment;  (k)    the  theater"  sublease 
was  in  existence  at  the  time  that  the  percentage-rental 
provisions  were  added  to  the  ground  leases,  and  it  was 
clearly  within  the  contemplation  of  the  parties,  including 
plaintiffs,  that  the  theater  portion  of  the  premises  would 
be  operated  under  a  sublease,  and  that  the  percentage  rent 
payable  to  the  ground  lessors  would  be  computed  upon  the 
basis  of  the  rent  reserved  in  the  theater  sublease  and  not 
ifipon  the  entire  operating  income  of  the  theater. 

Under  the  pleadings  heretofore  set  forth)  the  facts 
pertinent  to  the  assignment  of  the  theater  lease  to  Cage  are 
undisputed.   Southern  Theatre  Properties  was  in  default 
in  the  payment  of  rent  under  the  sublease.   Randolph,  the 
sublessor,  desired  to  keep  the  theater  sublease  alive  until 
a  new  operator  could  be  obtained  for  the  theater.   The  theater 
sublease  was  paramount  to  the  lien  of  the  leasehold  bond 
issue,  and  its  terms  had  been  approved  and  its  existence 
expressly  recognized  by  the  ground  lessors.   An  arrangement 
was  therefore  entered  into  between  Randolph  and  Southern 
whereby  the  theater  sublease  was  assigned,  on  February  25, 
19^1,  to  Cage,  a  nominee  of  Randolph.   That  no  surrender  or 
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merger  was  intended  is  confirmed  by  the  fact  that  the 
assignment  did  not  relieve  Southern  of  its  obligations  of 
the  theater  sublease  for  the  rent  theretofore  accrued  or 
thereafter  accruing.   There  is  the  additional  circumstance 
that  shortly  after  the  assignment  Cage  entered  into  an 
operating  agreement  With  Randolph  under  which  the  latter 
was  given  the  right  to  operate  the  theater  until  December 
31,  19^5  upon,  payment  to  Cage  of  $100.00  per  month.   That 
agreement  expressly  provided  that  the  theater  sublease  was 
to  be  continued  in  existence  during  this  period,  and  Cage 
was  given  the  election  to  terminate  the  sublease  on  December 
31,  19^-5  or  take  over  the  operation  of  the  theater  at  that 
time  upon  depositing  the  sum  of  050,000.00  as  a  guarantee 
of  performance  of  the  theater  sublease.   The  following 
documents  attached  to  the  complaint  confirm  the  intention 
to  make  a  valid  assignment  of  the  sublease  to  Cage,  and  to 
keep  that  sublease  alive:  the  instrument  of  assignment  of  the 
sublease  to  Cage,  dated  February  25,  19^1j  the  operating 
agreement  of  April  15,  19^1  expressly  providing  that  the 
sublease  shall  continue  in  full  force  and  effect,  canceled 
checks  showing  that  each  month  Cage  was  paid  $100.00  in 
conformity  with  the  operating  agreement,  city  licenses 
ffaar  the -operation  of  the  theater  from  January  1,  19^1  to 

* 

December  31,  19^5  issued  to  Gage,  every  audit  report  from 
19^1  through  19^5  recording  the  assignment  of  the  sublease 
to  Cage  and  stating  that  the  sublease  remained  in  full  force 
and  effect,  and  the  minutes  of  Southern  authorizing  the 
assignment,  disclosing  the  legitimate  reasons  therefor  and 
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showing  that  Southern  continued  to  remain  liable  as 

sublessee  under  the  suhlease. 

Under  the  current  weight  of  authority  in  this  State 
the  intention  to  make  a  valid  assignment  and  keep  the 
sublease  alive  as  a  separate  and  independent  leasehold,  is 
controlling  on  the  question  of  abandonment,  surrender  and 
merger;  and  in  the  instant  proceedings  we  find  no  document, 
no  act  during  this  entire  period  which  contradicts  such  intent. 
Defendants  cite  two  cases  in  point.   In  the  first  of  these, 
Wechter  v.  Chicago  Title  and  Trust  Company,  385  111.  Ill,  the 
Title  and  Trust  Company  as  trustee  held  the  fee  to  certain 
property,  subject  to  a  ninety-nine  year  lease,  under  which 
a  building  had  been  erected.   Upon  default  the  trustee 
instituted  proceedings  to  foreclose  its  landlord's  lien  on 
the  leasehold  estate.   Decree  of  foreclosure  was  entered, 
and  the  leasehold  estate  was  purchased  for  $15,000.00  by  a 
newly  formed  corporation.   All  of  the  capital  of  the  corpora- 
tion was  supplied,  and  all  of  its  stock  owned,  by  the  trustee, 
which  was  simply  a  nominee  and  recognized  as  such  by  the  court. 
In  a  suit  instituted  by  the  beneficiaries  of  the  trust 
claiming  that  the  ninety-nine  year  lease  had  terminated  by 
merger,  and  that  accordingly  the  land  trust  had,  by  its  terms, 
expired,  the  court  held  that  no  merger  took  place.   In  both 
the  Wechter  case  and  in  these  proceedings,  a  leasehold  was 
transferred  to  a  nominee  of  the  holder  of  a  paramount  estate, 
in  the  Wechter  case  for  the  purpose  of  avoiding  federal  income- 
tax  hardship  to  the  beneficial  owners  of  the  fee,  and  in  the 
instant  proceedings  to  preserve  the  priority  of  the  theater 
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sublease  over  a  mortgage  Indenture.   In  both  situations  the 
intention  to  prevent  a  merger  was  clear,  and  the  ffechter 
case  holds  that  such  intention  must  be  given  effect  as  a 
matter  of  law. 

Again,  in  Chicago  Title  and  Trust  Company  v. 
Wolchinovesfey, 32£  111.  App.  19^,  a  decree  of  foreclosure 
and  sale,  under  a  first  mortgage,  was  entered  with  respect 
to  certain  property.   The  first-mortgage  bondholders  were 
entitled  to  receive  the  net  income  from  the  premises  during 
the  period  of  redemption.   Brainin,  a  first-mortgage  holder, 
used  a  nominee  to  foreclose  a  second  mortgage  on  the  premises 
and  to  obtain  a  raaster's  deed.   In  a  subsequent  suit  by  the 
nominee  to  obtain  possession  of  the  premises,  the  contention 
was  made  that  the  first-mortgage  bonds  owned  by  Brainin  merged 
with  the  title  which  he  acquired  through  his  nominee,  and 
that  accordingly  Brainin  should  be  excluded  from  participating 
in  the  net  income  of  the  property  during  the  period  of  redemption. 
The  court  held  that  the  use  of  the  nominee  disclosed  an  inten- 
tion to  prevent  a  merger,  and  pertinently  said  that  "on  the 
question  of  merger,  it  is  well  settled  in  this  State  that 
merger  is  a  question  of  intention,  and  that  no  merger  of  a 
lesser  with  a  greater  estate  will  result  unless  it  is  shown 
that  the  party  who  owns  the  two  estates  actually  intended 
that  a  merger  should  result."   Plaintiffs  cite  numerous 
decisions  on  this  phase  of  the  case,  but  we  do  not  find 
any  in  which  a  merger  was  held  to  have  taken  place  contrary 
to  the  established  intention  of  the  parties  in  whom  the  two 
estates  were  vested.   It  may  be  conceded,  of  course,  that 
under  the  well  accepted  rules,  mergers  are  not  favored  in 
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equity, and  that  the  intention  of  the  parties  to  accomplish 
or  prevent  a  merger  will  he  given  effect  except  where  to  do 
so  would  result  in  fraud  or  injustice.   Since  in  the  instant 
complaint  there  are  no  charges  of  fraud  or  misconduct,  the 
decisions  cited  by  plaintiffs  are  inapplicable. 

After  defendants 'motions  to  dismiss  had  been 
exhaustively  argued,  hcth  orally  and  in  briefs,  the  chancellor 
took  the  matter  under  adviaement  and  subsequently,  when  the 
order  of  dismissal  was  entered,  made  an  oral  statement  setting 
out  the  grounds  for  his  order;  he  held,  inter  alia,  that  the 
leasehold  interest  under  the  theater  sublease  was  never  abandoned, 
surrendered  or  merged;  that  the  contemporaneous  documents 
evidenced  an  intent  not  to  abandon,  cancel  or  merge  the  theater 
sublease;  and  that  the  finding  of  the  United  States  District 
Court  in  the  reorganization  proceeding  that  the  theater  sub- 
lease was  valid  and  subsisting,  and  was  properly  assigned, 
first  to  Cage  in  19iH»  and  to  Oriental  in  19^5>  created  an 
estoppel  by  verdict  against  plaintiffs.   It  is  urged  by  plain- 
tiffs that  this  finding  in  the  bankruptcy  proceeding  was  not 
a  necessary  finding  of  fact  but,  as  heretofore  stated,  the 
issue  had  been  raised  both  by  the  petition  for  reorganization 
and  by  the  plaintiffs  in  the  amendment  to  the  petition  which 
they  devised,  and  in  their  own  petitions.   Creditors  in  the 
bankruptcy  proceedir^ghad  alleged  as  an  act  of  bankruptcy 
that  the  transfer  of  the  theater  sublease  was  a  transfer  with 
intent  to  hinder,  delay  and  defraud  creditors,  and  therefore 
it  became  necessary  for  the  court  tr   decide  whether  the  Ca.ge 
assignment  was  valid.   The  United  States  Court  of  Appeals 
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determined  that  plaintiffs  were  parties  to  those  reorgani- 
zation proceedings  and,  as  such,  they  are  bound  by  the 
finding  and  barred  from  relitigating  it. 

A  secondary  theory  arises  under  the  amended  complaint. 
The  original  complaint  charged  that  the  theater  sublessee 
had  "abandoned  and  surrendered  possession  of  the  theatre 
premises  to  Randolph,  and  surrendered  to  Randolph  its  entire 
leasehold  estate,  which  abandonment  and  surrender  were  accepted 
by  Randolph."  On  June  13,  1951>  two  months  after  the  complaint 
had  been  dismissed  by  the  chancellor,  plaintiffs  amended 
their  complaint  to  alleged  an  implied  covenant  in  the  ground 
leases  against  the  operation  of  the  theater  by  the  ground 
lessees  at  a  profit  to  themselves.   Defendants'  motions-  to 
dismiss  were,  by  order  of  the  chancellor,  permitted  to  stand 
tc  the  amended  complaint,  and  an  order  was  entered  dismissing 
the  complaint  as  amended.  Under  the  amended  complaint  plaintiffs 
seek  to  add  the  theory  that  a  covenant  is  to  be  implied  in 
the  ground  leases  barring  profit  by  the  ground  lessee  in  any 
of  the  theater  operations,  either  as  operator,  stoclcholder 
or  otherwise.   It  is  urged,  in  support  of  this  theory,  that 
the  successive  lessees  owed  an  obligation  of  good  faith 
to  their  landlords  so  to.  use  the  leased  property  as  to  obtain 
the  greatest  revenue  possible  cut  of  the  leased  premises  for 
both  themselves  and  their  landlords;  and  their  counsel  argue 
that  a  percentage-lease  tenant  may  not  lease  the  principal 
income-producing  part  of  the  leased  premises  to  himself  at  a 
rental  which  will  result  in  a  profit  to  himself  at  the  expense 
of  his  landlord;  that  a  percentage-lease  tenant  has  the 
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do 

obligation  to/ all  he  reasonably  can  to  increase  the 

Income  from  the  leased  property  for  the  benefit  not  only 
of  the  tenant  but  also  of  the  landlord;  that  this  duty 
is  implicit  in  a  percentage  lease,  and  no  express  covenant 
is  necessary;  and  that  there  is  equally  implicit  in  every 
contract,  including  a  percentage  lease,  a  requirement  that 
the  parties  to  the  contract  act  toward  one  another  in  good 
faith. 

The  complaint  as  originally  filed  contained  no 
allegations  in  support  of  such  a  theory;  it  was  clearly  an 
afterthought.   The  complaint  shows  that  the  amendments  to 
the  ground  leases  agreed  upon  by  plaintiffs  and  Randolph 
on  November  1,  1939  recognized  the  existence  of  the  theater 
sublee.se  and  contained  express  covenants  with  respect  there- 
to which  provided  only  that  the  lessee  would  not,  without 
the  plaintiffs'  consent,  alter  the  then  existing  theater 
sublease  to  the  detriment  of  the  plaintiffs,  or  make  a  new 
theater  sublease.   As  already  stated,  there  is  nothing  in 
the  ground  leases  or  in  the  theater  sublease  restricting 
the  assignability  of  the  theater  sublease  or  limiting  the 
class  of  assignees  to  whom  an  assignment  could  be  made.  It 
was  always  within  the  contemplation  of  the  ground  lessors 
that  the  theater  portion  of  the  premises  would  be  operated 
under  the  theater  sublease,  and  that  only  the  rental  reserved 
in  that  sublease  would  be  included  in  the  ground  lessee's 
income  for  the  purpose  of  computing  the  percentage  rent  payable 
to  plaintiffs.  Under  the  belated  amendment  to  the  complaint, 
plaintiffs  seek  additional  percentage  rent  on  the  theory  that 


-17- 

an  implied  covenant  prevents  Oriental  from  operating  the 
theater.   Implied  covenants  are  established  only  to  effectu- 
ate the  intention  of  the  parties.  To  imply  such  a  covenant 
in  the  face  of  the  express  provisions  of  the  ground  leases 
and  the  continuous  recognition  of  the  existence  of  a  theater 
sublease,  would  be  to  rewrite  the  ground  leases  in  a  manner 
entirely  inconsistent  with  the  intention  of  the  parties; 
this  the  courts  have  steadfastly  declined  to  do.   Cousins  Inv. 
Co.  v.  Hastings  Clothing  Co.,  ^5  Cal.  App.  2d.  1*11,  113  P. 2d 
878;  Cities  Service  Oil  Co.  v.  Taylor,  2^2  Ky.  Rep.  157,  ^5 
S.W.  2d  1039.   The  cases  cited  by  plaintiffs  in  support  of 
their  theory  are  distinguishable  in  that  the  implied  covenants 
therein  established  pertained  to  obligations  intended  and 
contemplated  by  the  parties  and  were  not  inconsistent  with 
the  express  provisions  of  their  written  agreements.   We  find 
no  cases  where  the  subject  matter  of  the  covenant  implied 
had  been  dealt  with  in  the  express  provisions. 

The  chancellor  also  found  that  the  audit  reports 
fully  disclosed  to  plaintiffs  both  the  assignment  of  the 
sublease  and  the  supplemental  operating  agreement;  that  by 
accepting  the  rents  with  this  knowledge  from  19^1  through 
19^5*  they  were  barred  and  estopped  from  challenging  the 
assignment  ©r  validity  of  the  theater  sublease;  that  the 
tender  of  $810,902.11  on  May  17,  19^9  by  Barkhausen  and 
Bohrer  to  plaintiffs,  and  the  acceptance  of  that  amount, 
constituted  a  complete  liquidation  of  all  rental  and  other 
claims  of  the  plaintiffs  to  date..   These  findings  are  pre- 
dicated upon  tenders  of  rent,  rejections  thereof,  and  final 
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acceptance.   It  appears  from  the  exchange  of  letters 
attached  to  the  complaint  and  supplemented  by  affidavits 
that  a  controversy  as  to  the  validity  of  the  theater  sub- 
lease had  continued  between  Barkhausen  and  Bohrer  for  more 
than  three  years.   Finally,  in  May  194?,  plaintiffs  accepted 
the  tender  of  $810,902.11.   In  view  of  the  existence  of  the 
controversy,  the  finality  of  the  tender  and  the  understanding 
of  plaintiffs  that  it  was  in  full  payment,  constituted  an 
accord  and  satisfaction,  and  removed  any  doubt  as  to  the 
landlord-tenant  relationship  cr  a»  to  the  validity  of  the 
thsater  sublease. 

Since  all  of  the  plaintiffs'  other  claims  with 
respect  to  the  liability  of  the  various  individuals  and 
corporate  defendants,  as  well  as  claims  for  an  accounting, 
are  predicated  upon  the  two  underlying  theories  herein 
considered,  it  will  be  unnecessary  to  discuss  them.   We  think 

the  chancellor  pronerly  dismissed  plaintiffs'  complaint  as 
I 

amended  for  failure  to  state  a  cause  of  action,  and  the 

order  or  decree  of  the  Superior  Court  is  therefore  affirmed. 

ORDER  OR  DECREE  AFFIRMED. 
Burke,  P.  J.,  and  Niemeyer,  J.,  Concur. 
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CULBERTSON,    P.    J. 


This    is    an    appeal    f  r  ..  m    a    judgment    of 
the     Circuit    Court    of    Williamson    County,     Illinois, 
in    the    sum    of    $3750.00,     in    favor    of    Appellee 
KENNETH    WILLIAMS,     a    minor    (hereinafter    called 
the    minor    plaintiff),     and    $500.00    in    favor    of 
Appellee    ELBERT     WILLIAMS,     his    father,     as 
against    Appellant,     RALPH    NORMAN    (hereinafter 
called    defendant). 

The    minor    plaintiff,     Kenneth   V*  i  1 1  i  a  ms  , 
a    f  i  f  t  e  e  n  -  y  e  a  r  -  o  1  d    boy,     filed    an    action    through 
his    father    and    next    friend    for    personal    injuries 
sustained    by    the    boy,     and    for    medical    expenses 


and    loss     of    services     sustained    by    the    father, 
which    resulted    on    October    9,      1950     when    the    boy 
was     struck    by    defendant's    automobile.        The     minor 
plaintiff    was    walking    in    an    easterly    direction    on 
the     south    side     of    a    four-lane    highway    and    defend- 
ant   was     driving    his     car    in    an    easterly     direction 
on    the     oame    south    side,     or    right-hand    side     of 
the     street,     a.  pprc aching    the    plaintiff    from    the    rear. 
The    boy      w  a  3    facing    east,     with    his    back    to    the 
traffic    when    he    was     struck    by    the    automobile. 

On    appeal    in    this     Court    defendant    has 
filed    a     114    page    brief,     assigning     31     specific    points 
as    basis    for    reversal,     in    a    case    wrich    after    analy- 
sis    seems     relatively     simple    and    which,     in    the 
interest    of    economy    of    energy    and    fairness    to    the 
Court    on    appeal,     should    have    been    consolidated    in- 
to   a    shorter    brief    and    fewer    points    for    considera- 
tion.       Some    of    the     matters     raised    are     repetitious 
and    others    are    collateral    to    the     issue.        It    would 
unduly    extend    this    opinion    t       treat    and    argue    all 
the    various    points    which    have    been    raised    and    all 
the    many    detailed    contentions    which    are    asserted 
in    the    brief    of    plaintiff. 

The     rec.rd    in    this     cause     shows    that    a 
specific     interrogatory    was     submitted    by    counsel 
for    defendant.        Counsel    for    plaintiff    in    argument 
to    the    jury    stated    specifically    that    a    special    in- 
terrogatory   had    been    submitted    by    the    defendant 
throng')    his    attrney,     an   d    then    proceeded    to   pr  esent 


an    argument    to    the    jury    as    to    what    should    be     done 
with    such    interrogatory.        Objection    and    motion 
for    a    mistrial    were     made    and    denied    at    such    time. 
While     it    is    proper    for    an    attorney    to    argue    the 
facts     of    the    case,     and    discuss    the    evidence    for 
the    purpose    of    convincing    the    jury    that    under    the 
evidence    the    interrogatory    should    be    answered 
either    in    the    affirmative     or    the     negative,     as    the 
case    may    be,     it    was    highly    improper    for    the 
attorney    to    specify    that    the     interrogatory    had 
been    prepared    or     submitted    by     defendant    cr    his 
attorney.        A.    jury    should    always    be    advised    that 
instructions    and     interrogatories     come     from    the 
Court,     not    from    counsel    ( HIM  ROD    COAL    CO,     vs. 
BECKWITH  ,111     111.     A  pp.      379).      The     record    also 
discloses    improper    and    prejudicial    argument    by 
counsel    for    plaintiff,     illustrative    of    which    is    his 
argument    as    to    what    defendant's    counsel    would 
have    asked    in  the    way    of    damages    had    he     suffered 
a    broken    leg.        We    are    persuaded    that    the    fair    and 
impartial    trial    to    which    defendant    was    entitled 
under    the    law    was    not    received    by    him. 

We    are    not    unmindful    of    the    many    other 
unusual    developments     referred    to    in    the    course    of 
the    briefs    and    shown    by    the    abstract    of    record    in 
this     case,     and    are    making    no    comment    on    such 
matters    on    the    assumption    that    the    same    circum- 
stances   will    not    develop    on    a    retrial    of    this    cause. 
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This  cause  will  therefore  be  reversed 
and  remanded  tc  the  Circuit  Court  of  Williamson 
County,     Illinois,     for    a    new    trial. 


Reversed    and    remanded 


Bardens,     J.,     and    Scheineman,     J.f     concur 
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MR.  JUSTICE  FEINBERG-  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  against  Joseph 
Angellotti  and.  Alfeo  Angellotti,  as  owners  and  operators  of 
a  motor  truck,  and  Raymond  Yoder,  as  the  owner  and  operator 
of  an  automobile,  charging  them  with  specific  negligence 
and  a  violation  of  certain  sections  of  the  Motor  Vehicle 
Act  (111.  Rev.  Stat.,  Ch.  95-1/2)  in  the  operation  of  their, 
respective  vehicles,  resulting  in  injuries  to  the  plaintiff. 
A  third  trial  with  a  jury  (two  previous  juries  having  dis- 
agreed) resulted  in  a  verdict  of  $9,000  for  plaintiff 
against  defendants  Yoder  and  Alfeo  Angellotti,  and  judgment 
was  entered  upon  the  verdict.   The  death  of  Joseph 
Angellotti  was  suggested  end  the  cause  dismissed  as  to  him* 
Alfeo  Angellotti  served  notice  of  appeal  but  abandoned  it. 
The  cause  Is  here  only  on  appeal  of  defendant  Yoder. 

There  is  a  sharp  conflict  In  the  evidence  as  to 
the  manner  and  location  of  the  accident.   Plaintiff *s 
evidence  tended  to  prove  that  the  accident  occurred  in  the 
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north  crosswalk  of  Irving  Park  Road  at  the  intersection  of 
Cicero  Avenue  near  the  east  rail  of  the  northbound  streetcar, 
Irving  Park  Road  running  east  and  west;  that  there  were 
traffic  signal  lights  at  this  intersectionj  that  the  traffic 
light  was  green  for  east  and  west  traffic;  that  he  walked 
west  across  Cicero  Avenue,  and  when  he  reached  the  east  rail 
of  the  northbound  streetcar  tracks  he  saw  the  light  changing 
for  Cicero  Avenue  traffic;  that  he  looked  to  the  south  and 
saw  some  vehicles  crossing  Irving  Park  Road  from  the  south 
and  a  truck  behind  the  first  vehicle  appeared  to  be  pulling 
over  to  the  east  to  pass  the  first  vehicle  traveling  north; 
that  plaintiff  tried  to  move  out  of  the  path  of  the  approach- 
ing vehicles,  but  the  right  front  fender  of  the  passenger 
car  operated  by  Yoder  hit  him  and  spun  him  around,  and  as 
he  was  falling  the  front  part  of  the  truck  driven  by 
Angellotti  struck  him;  and  that  he  heard  no  horn  or  signal. 

The  evidence  on  behalf  of  Yoder  tended  to  prove 
that  as  he  came  up  to  the  south  side  of  Irving  Park  Road, 
he  did  not  see  anyone  on  the  street  ahead  of  him;  that  as 
he  came  up  to  the  north  rail  of  the  westbound  tracks  on 
Irving  Park  Road,  he  did  not  recall  seeing  anyone  walking 
or  crossing  from  the  curb  toward  the  rail;  that  he  saw 
plaintiff  near  the  rail,  about  50  to  60  feet  from  the  curb 
line;  that  he  came  to  a  stop  and  sounded  his  horn;  that 
plaintiff  turned  and  faced  his  car  and  took  a  step  back, 
about  2  or  3  feet;  that  as  he  shifted  gears  to  start  forward, 
the  truck  struck  him  from  the  rear,  forcing  his  car  30  to 
40  feet  to  the  north;  and  that  when  he  saw  plaintiff  after 
the  accident  plaintiff  was. slightly  south  of  the  entrance 
to  the  Sears  Roebuck  store. 
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Angellotti  testified  that  he  was  driving  a  truck 

north  on  Cicero  Avenue  and.  came  to  a  stop  for  the  red  light 
at  the  south  side  of  Irving  Parle  Road,  at  which  time  there 
was  a  passenger  automobile  driven  "by  defendant  Yoder  In 
front  of  him;  that  when  the  lights  changed,  to  green  for 
northbound  traffic,  Yoder1  s  automobile  started  up,  and  he 
started  Immediately  behind  it;  that  as  he  crossed  Irving 
Park  Road,  Yoder1  s  automobile  "steeped  suddenly  in  front  of 
him,"  and.  when  he  was  about  even  with  the  door  to  the  Sears 
store,  approximately  75  feet  north  of  the  crosswalk  In 
question,   the  front  end  of  the  truck  struck  the  rear  end. 
of  Yoder*  s  automobile. 

Defendant  Yoder  seeks  a  reversal  of  the  jud_gment 
upon  the  follow! ng   grounds:   that  plaintiff  was  guilty  of 
volunteering  a  statement  in  the  presence  of  the  jury  preju- 
dicial to  the  defendant;  that  plaintiff's  counsel  was  guilty 
of  prejudicial  conduct;  that  instructions  13,  18  and.  24, 
given  for  the  plaintiff,  are  erroneous;  and  that  plaintiff *s 
counsel  in  argument  prejudicially  informed  the  jury  that 
defendant  was  Insured. 

It  appears  from  the  record  that  upon  direct  exam- 
ination plaintiff  testified  that  before  the  accident  In 
question  he  had  worked  in  Philadelphia  selling  beer.   He 
was  then. asked  the  following  questions:  "Q.   And  prior  to 
that?  A«   Prior  to  that  I. was . Incarcerated,  until  they 
caught  the  one  that  did  it.   Q, .  Where  was  that?   A.   State 
Prison  of  Southern  Michigan,   Q,   And  you  were  there  how 
long?  A.   I  was  there  eleven  years."   No  objection  was  then 
made  to  the  questions  or  answers  given.   Counsel  for  Yoder 
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cross-examined  as  follows:   "Q.   Mr.  Dorette,  were  you  con- 
victed of  murder  in  the  first  degree  arising  out  of  a 
robbery  where  one  Julius  Harris  was ( killed  on  November  25? 
1933  in  Detroit,  Michigan?  A.   Yes,  1  xiras  until  they  found 
the  one  who  did  it,  Mr.  Pretzel:   I  move  the  last  part  of 
the  answer  be  stricken.   I  object  to  it.   The  Court:   Yes 
it  will  be  stricken.  *  *  *  Q.   Whereas  the  matter  of  fact 
was  you  turned  state's  evidence  on  the  other  .two  fellows 
who  we re. with  you,  isn't  that  the  fact?  A.   No,  that  is. not 
the  fact,   Q,.   The  other  man's  name  was  George  Ruble?   A, 
That  is  one  of  the  boys,  yes..  Q.  .  And  the  other  one  was 
Max  Maius?  A.   That  is  right.   Q.   That  was  in  connection 
with  the  hold-up  of  a  bookie  joint,  wasn't  it?   A.   Those 
two  fellows  you  mentioned  shot  me," 

Granting  that  the  direct  examination  touching  the 
prior  conviction  and  incarceration  was  improper,  defendant 
cannot  now  complain,  first,  because  there  was  no  objection 
made  to  the  questions  and  answers  given  on  direct  examination ^ 
(Graham  v.  Mattoon  City  Ry.  Co.,  23^  111.  ^3)j  and  secondly, 
he  explored  the  subject  more  thoroughly  on  cross— examination 
and  undertook  to  delve  into  the  merits  of  the  crime  committed, 
which  was  highly  improper.   Gallagher  v.  People,  211  111.  158. 
Counsel  for  Yoder  also  made  the  following  inflammatory  state- 
ment in  the  presence  of  the  jury:   "Dorette  was  shot  himself, 
right  in  the  holdup.   Why  does  he  want  to  talk — two  slugs 
in  his  body  and  he  wasn't  there.  *  *  *  Weil,  you  didn't  talk 
all  about  the  man's  past.   You  talked  about  the  one  con- 
viction.  That  doesn't  mean  the  man's  past,"  Whatever 
right  counsel  had  to  complain  of  the  questions  and  answers 
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on  direct  examination  he  waived  by  his  own  cross-examination 
and. statement  made  to  the  jury.   Bo gar t  v.  Brazee , . 331  111, 
l60j  Supolslcl  v.  Ferguson  &  Lange  Co.,  272  111.  82;  Kuhn  v. 
Eppstein,  239  111.  S55* 

The  contention  as  to  the  prejudicial  conduct  of 
counsel  involves  the  direct  examination  of  plaintiff  as  to 
his  prior  conviction.   What  we  have  said  as  to  the  direct 
and  cross— examination  disposes  of  this  part  of  the  contention. 
The  further  contention  as  to  the  prejudicial  conduct  of 
counsel  for  plaintiff  refers  to  his  closing  argument  to  the 
jury  in  which  he  stated;  "Ladies  and  Gentlemen  of  the  Jury, 
in  deciding  your  verdict  in  this  case,  don't  for  one  moment— 
I  am  going  to  ash  you— don't  concern  yourselves  with  how  the 
money  damages  in  this  case,  if  you  award  them,  are  to  he 
collected."   Defendant  claims  that  this  argument  informs  the 
jury  that  defendant  was  insured.   We  cannot  agree  with 
defendant  that  the  statement  is  equivalent  to  telling  the 
jury  defendant  was  insured.   It  is  not  reasonably  susceptible 
of  such  construction.   The  record  does  not  disclose  any 
objection  made  to  the  argument,  and  the  complaint  cannot.be 
availed  of  on  appeal.   Lindroth  v.  Walgreen  Co.,  407  111. 
121,  136. 

The  13th  instruction  given  for  the  plaintiff  stated: 

"The  plaintiff  is  required,  to  prove  his  case  by  the 
greater  weight  of  the  evidence.   This  does  not  require 
the  plaintiff  to  prove  any  fact  beyond,  a  reasonable 
doubt,   A  fact  is  sufficiently  proved  if  the  greater 
weight  of  the  evidence  is  in  its  favor," 

An  instruction  substantially  In  the  same  form  was 

approved, in  Reivitz  v.  Chicago  Rapid  Transit  Co.,  327,111.. 

207,  210,  and  Slovinslci  v,  Beasley,  316  111.  App,  273,  277. 


We  do  not  regard  it  erroneous. 

Instruction  18  for  the  plaintiff  is  identical  with 
the  one  given  in  Osinslci  v.  Benson,  323  111-  App.  562,  572. 
The  same  objections  made  to  the  instruction  in  the  instant 
case  were  made  in  the  case  cited,  where  it  was  held  the 
giving  of  such  an  instruction  was  not  reversible  error. 

Instruction  2  4  for  plaintiff  reads  as  follows. 

11  The  jury  are  instructed  that  there  was  in  full 
force  and  effect  at  the  time  and  place  in  question 
a  certain  statute  of  the  State  of  Illinois,  in  words 
as  follows! 

"lEvery  driver  of  a  vehicle  shall  exercise  due 
care  to  avoid  colliding  with  any  pedestrian  upon 
any  roadway  and  shall  give  warning  by  sounding 
the  horn  when  necessary  and  shall  exercise  proper 
precaution  upon  observing  any  child  or  any  confused 
or  Incapacitated  person  upon  a  roadway, ' n 

It  is  urged  by  defendant  that  it  was  error  to 
quote  that  part  of  the  Motor  Vehicle  Act  which  has  no  applic- 
ation to  a  crossing  controlled  by  traffic  lights;  that  the 
quoted  part  deals  only  with  the  duty  of  a  driver  to  a 
pedestrian  on  a  roadway  other  than  an  intersection  controlled 
by  traffic  lights;  and  that  since  plaintiff  claimed  that  the 
accident  was  in  the  intersection,  the  court  should  not  have 
given  this  instruction. 

If  the  accident  occurred  approximately  Y5   feet 
north  of  the  crossing  in  question,  as  claimed  by  defendants, 
then  this  portion  of  the  Motor  Vehicle  Act  quoted  in  the, 
Instruction  irould  apply.   There  was, as  we  have  indicated,  a 
conflict  in  the  evidence  as  to  where  the  accident  occurred. 
In  an  instruction  given  on  behalf  of  defendant  Xoder  the 
entire  section  of  the  Motor  Vehicle  Act  relating  to  crossings 
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controlled  by  traffic  lights  was  quoted,  as  well  as  the 

portion  of  the  section  embodied  in  the  complained  of  in- 
struction.  Under  these  circumstances  defendant  cannot. now 
complain,  having  given  a  similar  instruction.   G-ro sh  v.  Acorn, 
325  111.  ^7^',    Goidschmldt  v.  Chicago  Transit  Authority., 
335  HI.  App.  461,  46% 

We  find  no  reversible  error,  and  the  judgment 
accordingly  is  affirmed. 

AFFIRMED. 
KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 
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Appellant. 
MR.  JUSTICE  FEINBERC  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  this  action  against  defendant 
upon  an  oral  agreement  of  employment.   A  jury  verdict  for 
$1500  in  favor  of  plaintiff  was  returned.   Judgment  was 
entered  upon  the  verdict,  from  which  defendant  appeals. 

The  complaint  alleged  that  defendant  employed 
plaintiff  in  December,  19^1>  and  agreed  to  pay  for  his 
services  15$  of  its  annual  profit  in  each  year;  that  plain- 
tiff was  to  draw  the  sum  of  032.00  per  week  "towards  said 
sum  without  any  liability  to  repay  any  part  thereof  in  the 
event  15  per  cent  of  the  profit  of  said  defendant  was  less 
than  the  aggregate  annual  draw  of  the  plaintiff";  that  the 
difference  between  said  draw  and  ~L$%   of  the  annual  profit 
was  to  be  paid  to  plaintiff  at  the  end  of  each  calendar 
year;  and  that  the  salaries  of  all  of  the  officers  of  the 
corporation  were  to  remain  the  same  as  the  salaries  fixed 
for  the  year  19^-2. 

Defendant  filed  an  answer  denying  the  contract  as 
set  up  in  the  complaint;  alleging  that  the  agreement  was  to 
pay  plaintiff  a  straight  salary  of  $32.00  a  week;  denying 
that  it  agreed  to  pay  him  15$  of  the  annual  profit;  and  tha 
whatever  payment  was  made  to  plaintiff  at  the  end  of  each 
year  was  in  the  form  of  a  bonus,  resting  entirely  In  the 
discretion  of  the  defendant. 
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A  special  interrogatory  to  the  jury,  submitted  by 
defendant  and  answered  in  the  affirmative,  read:   "Did  the 
defendant  Chester  Johnson  Electric  Company  enter  into  an 
agreement  with  Plaintiff  Adolph  Swanson  in  19^-1  to  pay  to. 
said  Adolph  Swanson  for  his  services  a  sum  equal  to  fifteen 
per  cent  {15%)    of  the  profits  of  the  company?"   The  inter- 
rogatory was  silent  as  to  whether  the  15%   was  in  addition 
to  the  drawing  of  $32.00  a  weelc  or  that  the  drawing  was  to 
be  deducted  from  the  15%* 

Contrary  to  the  employment  agreement  set  up  in  the 
complaint,  plaintiff's  evidence  was  to  the  effect  that  the 
drawing  of  $32.00  a  week  was  to  be  in  addition  to  the  15% 
instead  of  deducted  therefrom.   There  is  no  basis  for 
reconciling  the  verdict  with  plaintiff's  evidence,  even  upon 
plaintiff's  theory  that  the  032.00  per  week  was  to  be  in 
addition  to  the  15% •      Plaintiff  terminated  his  employment  at 
the  end  of  July,  19^+7  •   The  compensation  sought  to  be 
recovered  is  for  the  seven  months.   The  evidence  is  undisputed 
that  the  profit  for  the  year  19^7  was  $15,611.00,   Seven- 
twelfths  of  that  amount  would  be  $9,106,^4.   Fifteen  per  cent 
of  the  latter  amount  would  be  $1,365»97«   The  verdict,  as 
noted,  was  for  $1500.00.   The  type  of  claim  here  made  and 
originally  disputed  by  defendant  does  not  permit  an  allowance 
for  statutory  interest.   Even  if  interest  were  allowed,  it 
could  not  be  reconciled  with  the  amount  of  the  verdict. 
Furthermore,  the  complaint  made  no  claim  for  interest. 

At  the  conclusion  of  the  trial  plaintiff  did  not 
amend  his  complaint  to  meet  the  proof.   The  allegata  e.t 
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probata  must  correspond.   Pleadings  without  proof  are  of  no 

avail  on  final  hearing  and,  by  the  same  token,  proof  without 

pleadings  is  useless.   Roth  v.  Roth,  284  111.  App.  71; 

Bennett  v.  Gray,  333  111.  App.  1^3.   The  proof  for  plaintiff 

in  the  instant  case  was  not  the  contract  alleged  in  the 

complaint. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

REVERSED  AND  REMANDED, 

KILEY,  P.J.  AND  LEWE,  J.  CONCUR. 


'..  :  ~J  ; 
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Appellee, 


v. 
W.    H.    K APPLE, 


3  47I.A.  3 12 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 
Appellant. 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Judgment  was  entered  on  a  verdict  of  $12,000  for 
personal  injuries  sustained  by  plaintiff  on  March  26,  19*+8. 
Plaintiff  was  a  subcontractor  engaged  in  the  installation 
of  oil  heating  units  in  some  of  the  houses  which  defendant, 
a  building  contractor,  was  constructing  near  Prospect 
Heights,  Illinois.   The  case  on  plaintiff's  behalf,  which 
the  jury  believed  and  which  is  supported  by  ample  evidence, 
is  that  he  was  called  by  defendant  on  the  day  he  was  to 
finish  his  work  and  told  that  defendant  wanted  to  see  him 
and  that  when  he  saw  defendant's  car  on  the  premises,  he 
should  come  over  and  talk  to  defendant;  and.  that  seeing 
defendant's  car,  plaintiff  walked  over  to  the  house  where 
the  car  was  parked,  opened  the  door  to  the  utility  room, 
took  a  step,  and  fell  into  an  open  trapdoor,  seriously  in- 
juring his  left  leg.   This  trap  door  had  been  opened  by  de- 
fendant in  order  to  enable  him  to  enter  a  "crawl  space" 
(shallow  3-foot  basement)  where  he  was  inspecting  the  plumb- 
ing.  Plaintiff  called  for  help  and  one  Clyde  G.  Rapp,  defend- 
ant's supervisor,  came  from  the  kitchen,  where  he  was  working, 
and  helped  plaintiff  out  of  the  hole.   After  resting  awhile 
in  the  kitchen,  plaintiff  managed,  with  the  aid  of  an 
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improvised  cane,  to  get  to  his  car  and  then  to  his  doctor's 
office.   The  extent  of  plaintiff's  injuries  and  treatment 
thereof  will  be  discussed  later.  The  house  in  question  was 
not  one  on  which  plaintiff  had  worked.   He  had  never  been 
in  it  before  and  when  as!  ed  whether  he  had  looked  to  see 
whether  there  was  a  hole,  he  answered,  "I  did  not  look.   I 
did  not  imagine  a  hole  bejng  in  front  there." 

The  principal  error  relied  on  by  defendant  for 
reversal  is  that  plaintiff  was  a  licensee  and  not.  an  invitee. 
However,  it  would  appear  from  undisputed  testimony  that  the 
working  relationship  between  plaintiff  end  defendant  was 
close;  that  while  the  work  was  finished,  there  was  still 

the  question  of  settling  the  account  for  plaintiff's  ser- 

and 

vices; /that  plaintiff  came  there  for  no  social  purpose  nor 

for  reasons  of  interest  only  to  himself.   Defendant  was  in 
general  control  of  all  the  houses  and  he  himself  testified 
that  the  job  was  the  "joint"  business  of  defendant  and 
his  subcontractors  who  were  "free  to  come  and  see  me  and 
discuss  business  at  any  time."   Moreover,  the  testimony 
amply  supports  plaintiff's  position  that  he  was  invited  to 
the  premises  on  business  connected  with  the  work. 
Plaintiff's  own  testimony  to  that  effect  was  strongly 
corroborated  by  the  witness  Rapp  who  testified  that 
defendant  told  him  to  let  defendant  know  as  soon  as  Wolf 
came  or  was  on  the  property.   Plaintiff,  having  come  upon 
the  premises  controlled  by  defendant  by  express  and  implied 
invitation  for  a  purpose  reasonably  connected  with  the 
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businoss  carried  on  there  by  defendant,  is  an  invitee. 

Milauskis  v.  Terminal  Railroad  Ass'n,  286  111.  5^7;  Purtel 
v.  Philadel phia  Coal  Co.,  2%   111.  110;  Pauckncr  v.  Waken, 
231  111.  276;   EllEuth  v.  Blackstone  Hotel,  Inc.,  i+08  111. 

3^3. 

Defendant  argues  that  plaintiff  was  guilty  of 

contributory  negligence  as  a  natter  of  law.   In  consider- 
ing this  question,  we  must  accept  the  evidence  nost  favor- 
able to  plaintiff,  together  with  all  reasonable  inferences 
arising  therefrom  (Yess  v.  Yess?  2^c,   111.  klh;   McCune  y. 
Reynolds.  28P  111.  188;  Rgadruck  v.  Schultz ,  333  HI.  App. 
ly7&',      Blair  v.  Blair,  3^1  HI.  App.  °3 ,  and  many  other  cases 
there  cited)  and  we  cannot  find  that  plaintiff  was  negli- 
gent as  a  matter  of  law  unless  we  believe  that  all  reason- 
able minds  would  so  agree.   Springfield  Boiler  Co.  y,  Parks T 
222  111.  355;   Mose-r  y.  East  St.  Louis  &   Interurban  Water  Co. , 
326  111.  App.  5^2;   Fugett  v.  Murray,  311  111.  App.  323; 
Seybold  v.  Zimmernaji^  29^+  111.  App.  13?.   As  this  case  now 
stands,  twelve  jurors  and  an  able  judge  have  found  that 
plaintiff  was  not  guilty  of  contributory  negligence.   We 
do  not  believe  that  all  reasonable  minds  would  concur  in 
the  opposite  conclusion. 

Error  Is  assigned  on  the  admission  of  testimony  by 
Dr.  B.oyal  Fitch  concerning  the  possibility  of  surgery  on 
plaintiff's  injured  leg.   Defendant  contends  that  this 
testimony  was  highly  speculative  and  caused  the  jury  to 
return  en   excessive  verdict.   In  order  to  understand  the 


nature  of  this  objection,  it  is  necessary  to  summarize  the 

testimony  with  respect  to  the  diagnoses  end  treatment  of 
plaintiff's  injuries.   After  the  accident,  plaintiff  had 
gone  to  the  office  of  Dr.  Wolferth.   Dr.  Wolferth  found 
plaintiff's  left  Irnee  bruised,   swollen  and  tender  and 
proceeded  to  give  him  diathermy  treatments .   On  April  20, 
19^8  plaintiff  also  consulted  an  orthopedic  surgeon,  Dr. 
George  L.  Apfelbach,  who  diagnosed  plaintiff's  injuries 
as  a  torn  internal  collateral  ligament  of  the  left  knee 
joint.   He  testified  that  p]aintiff  was  unable  to  straighten 
out  his  leg  because  of  muscle  spasms  caused  by  pain  and 
inflammation  and  he  advised  a  cast  for  six  weeks  to  immobi- 
lize the  ligament.   Dr.  Apfelbach  did  not  see  plaintiff 
again  until  March  12  or  13,  1951,   At  that  time  he  found 
the  interosseal  muscle,  the  long  muscle  that  goes  in  the 
knee,  had  atrophied.   He  straightened  out  plaintiff's  leg 
and  bent  it  and  "could  feel  a  clunk  or  hitch  on  the  inside. 
When  it  clunks  you  know  it  is  broken  or  loose."   On  trial, 
Dr.  Apfelbach  testified,  without  objection,  to  the  following: 

"*  *  *  i  made  a  diagnosis  that  he  has  an  extra  bone 
or  calciun  deposit  underneath  the  ligament  of  the  knee  where 
it  wr  s  torn;  *  *  *  and  I  say  he  had  a  broken  internal  semi- 
lunar cartilage  *  *  *  [These  are]  practically  always  of  a 
traumatic  origin.   They  are  permanent  at  present  and  static. 
barring  any  surgery  that ;  mi eht  be  attempted . "   (Italics 
ours . ] 

Dr.  Fitch  testified  that  plaintiff  was  sent  to  him 

by  Dr.  Apfelbach  and  visited  him  37  times  for  diathermy 

treatments.   He  made  no  diagnosis,  evidently  relying  on 

that  made  by  Dr.  Apfelbach.   He  testified  that  the  only 
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other  treatment  that  could  be  given  plaintiff  was  surgery 

and  that  he  could  not  answer  what  kind  of  surgery,  since 
that  would  have  to  he  determined  by  what  the  surgeons  found. 
He  was  then  asked  whether  he  had  an  opinion  "based  upon 
reasonable  medical  and  surgical  certainty  whether  or  not 
there  is  any  risk  involved  in  that  kind  of  surgery."   To 
this  defendant  objected  on  the  ground  that  it  was  highly 
speculative.   The  witness  answered  over  objection  that 
there  was  a  risk  of  ankylosis  (stiffness)  due  to  further 
injury  to  the  joint.   He  further  testified,  over  objection, 
that  plaintiff's  age,  approximately  fifty-five,  would  be 
a  factor  in  this  type  of  surgery. 

While  defendant  argues  that  this  testimony  was 
for  the  purpose  of  augmenting  damages,  it  appears  to  us 
that  it  was  more  in  the  nature  of  evidence  to  show  that 
plaintiff  was  doing  what  he  could  to  mitigate  damages  and 
that  having  exhausted  all  benefit  which  could  be  derived 
from  the  treatments  he  had  been  receiving,  his  only  resort 
now  was  to  surgery,  whfch  involved  the  risk  of  ankylosis. 
However,  even  if  we  accept  defendant's  argument  that  this 
testimony  was  intended  to  augment  the  damages,  it  is  in  our 
opinion  not  reversible  error.   Defendant  did  not  cross- 
examine  Dr.  Fitch  or  Dr.  Wolferth,  anr1  the  cross-examination 
of  Dr.  Apfelbach  was  limited  to  eliminating  as  a  possible 
element  of  damages  the  condition  of  varicose  veins  found 
in  plaintiff's  leg.   Defendant  presented  no  medical  evi- 
dence on  his  behalf. 
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The  amount  of  the  verdict  is  not  excessive,  While 

plaintiff's  nodical  expenses  were  not  large,  totaling  $263 
paid  to  date  of  trial,  his  loss  of  earnings  was  substantial. 
Prior  to  the  tine  of  the  accident  his  average  earnings  had 
been  $125  to  $135  per  week.  After  the  accident  they 
declined  to  less  than  $50   per  week.   He  was  forced  to 
discontinue  his  long  established  oil  installation  business 
and,  because  of  his  age,  it  was  not  easy  for  him  to  obtain 
work  in  new  fields  not  requiring  the  use  of  his  legs. 
There  is  evidence  to  support  plaintiff's  argunent  that  up 
to  the  tine  of  trial  his  loss  of  earnings  could  be  fairly 
computed  at  $1^,555  and  that  his  leg  was  still  stiff  and 
painful.   The  verdict,  in  view  of  these  circunstances ,  is 
by  no  means  excessive  and  does  not  show  the  influence  of 
Dr.  Fitch's  testimony  with  respect  to  surgery,  especially 
in  view  of  the  fact  that  Dr.  Apfelbach  had  given  testimony, 
without  objection,  which  clearly  indicated  that  surgery 
was  the  alternative. 

The  cases  cited  by  eVfendant  in  support  of  his 
position  that  the  testimony  of  Dr.  Fitch  was  reversible 
error  arc  clearly  distinguishable.  The  first  case  cited  is 
that  of  Anann  v.  Chicago  Traction  Co..  2^+3  111.  263,  where 
the  doctor  testified  that  the  ::njuries  might  tend  to 
aggravate  a  pre-existing  paralysis.  The  Supreme  court 
hele1  that  the  admission  of  this,  testimony  was  error,  but 
that  it  was  error  which  was  harmless  because  the  anount  of 
the  judgment,  as  reduced  by  a  remittitur,  was  fair.   In  the 
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instant  case,  the  verdict  was  supported  by  proof  of  loss  of 
earnings  and  was  fairly  based  upon  that,  without  respect  to 
the  medical  testimony  in  question. 

In  Lauth  v.  Chicago  Union  Traction  Co.,  2hh   111. 
2hh    (1910),  also  cited  by  defendant,  a.  verdict  for  $20,000 
was  rendered.   The  only  error  relied  on  by  defendant  was 
that  the  damages  were  excessive.   A  lector  had  testified 

that  a  hernia  alleged  to  have  been  caused  by  the  accident, 
had  been  strangulated  and  reduced  several  tines.   He  was 
asked  what  would  happen  if  strangulation  were  not  reduced 
and  replied  that  atrophy  and  death  would  result.   It  was 
pointed  out  that  there  was  no  difficulty  in  reducing  such 
strangulation  sn''  that  the  possibility  of  death  was 
extremely  remote.   Despite  this,  plaintiff's  counsel  had 
emphasized  that  possibility  in  their  summation  of  the  evi- 
dence to  the  jury.   The  court  hel^  that  the  prognostication 
of  death  coul^  have  had  such  strong  influence  en  the  jury 
as  to  induce  a  verdict  too  excessive  to  stand.   No  such 
powerful  influence  can  be  derived  from  the  apparently  mild 
testimony  of  Dr.  Fitch  in  the  instant  c?se.   These  two  cases 
are  illustrative  of  the  authorities  cited  by  defendant  on 
this  point.  The  ether  cases  are  likewise  distinguishable 
both  on  the  facts  and  on  the  conclusions  of   the  courts. 

Defendant  complains  of  the  giving  of  the  instruc- 
tion defining  the  duty  of  defendant  toward  plaintiff  as 
that  of  an  invitee.  The  instruction  tendered  was  as 
follows : 
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"The  jury  are  instructed  that  one  who  invites 
another  upon  premises  in  his  possession  has  a  duty 
toward  the  person  invited,  to  provide  reasonable  safe 
means  of  ingress  and  egress." 

The  object: on  is  that  it  recites  an  abstract  proposition  of 
law  and  that  the  jury  coul^1  well  have  interpreted  it  as  an 
instruction  by  the  court  that  plaintiff  was  so  invited.  The 
facts  clearly  support  plaintiff's  position  that  he  was  an 
invitee,  and  defendant  did  not  put  that  point  at  issue  on 
the  trial  nor  did  he  offer  an  instruction  defining  the 
distinction  between  an  invitee   and  a  licensee.   The 
instructions  tendered  by  defendant  revolved  primarily 
around  the  issues  of  negligence  and  contributory  negligence 
--  issues  that  would  not  have  been  relevant  had  plaintiff 
been  a  licensee.   A  defendant  is  not  permitted  to  accept  the 
issue  as  presented  by  plaintiff  and  allow  the  case  to  go  to 
the  jury  on  that  issue  and  then  after  an  unfavorable  ver- 
dict raise  the  point  for  the  first  time.  Ellguth  v. 
Blackstone  Hotel,  Inc.,  ko8   111.  3^3,  3^9-50.  Defendant 
also  complains  of  the  instruction  defining  proximate  cause. 
This  instruction  was  in  effect  an  amplified  definition  of 
the  term  as  used  in  a  preceding  instruction,  of  which  there 
is  no  complaint. 

In  our  opinion,  defendant  received  a  fair  trial  and 
the  verdict  is  amply  sustained  by  the  evidence. 

<Tud gment  a  f  f  i  r med , 

Rebson,  J.,  concurs, 
Tuohy,  P.  J.,  took  no  part. 
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RICHARD  N.  LINGERS JO  and 
MANUFACTURERS  NATIONAL  BANK 
OF  CHICAGO,  a  corporation, 
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)  COURT,  COCK  COUNTY. 
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■Appellees.   ) 

MP..  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINIO!!  OF  THE 
COURT. 

It  appears  from  the  additional  abstract  of  record 
in  this  cause  that  the  complaint  filed  herein  sought  an 
accounting  from  defendants  with  respect  to  the  proceeds 
derived  from  the  sale  of  church  property.  The  decree 
entered  in  this  cause  finds  against  plaintiff  in  this 
respect  and  holds  that  an  accurate-  and  complete  accounting 
had  been  made  by  defendant  lingensjo  and  further  finds 
that  the  costs,  taxed  at  $512.95,  should  be  divided  equally 
between  plaintiff  an^  defendants.  Plaintiff  does  not  appeal 
from  any  portion  of  the  decree.   Dispute  arises  with  respect 
to  deposits  made  by  the  parties  with  the  master  and  subse- 
quently deposited  by  the  master  with  the  cler!^  of  the  court 
In  the  sum  of  $50C  each  as  security  for  the  payment  of 
master's  fees.  Plaintiff  says  that  this  was  an  involun- 
tary payment  exacted  by  the  master;  was  in  violation  of 
Section  3  of  Rule  58  of  the  Superior  Court  and  of  the 
statutes  and  constitution,  an'  that  the  court  committed 
error  in  refusing  to  order  the  master  to  return  this  sum 
to  plaintiff.   It  would  appear  in  the  light  of  the  provi- 
sions of  the  decree  that  this  issue  is  practically  moot 
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because  If  the  master  wpre  ordered  to  return  the  full  amount 
of  the  funds  deposited  by  plaintiff,  plaintiff  would  then 
certainly  be  bound  to  pay  that  portion  of  the  master's  fees 
chargeable  to  it  pursuant  to  the  decree  of  the  court.   In  a 
hearing  on  the  issues  as  to  whether  or  not  the  master  In 
chancery  compelled  plaintiff  to  make  this  deposit,  an  attor- 
ney for  defendants  testified  that  after  all  the  proofs  were 
in  and  the  matter  submitted  on  written  statements,  he  sug- 
gested to  the  master  that  as  plaintiff  was  no  longer  in 
existence  as  a  corporation,  an  order  should  be  entered  in 
the  case  requiring  both  sides  to  put  up  security  for  costs; 
and  that  the  attorney  for  plaintiff  concurred  in  this, 

stating  as  a  further  reason  that  defendant  Lihgensjo 
was  a  nonresident  of  the  state.   The  master  gave  the  same 
version  of  the  understanding  en^    stated  that  he  gave  the 
attorney  for  plaintiff  a  receipt  which  recited  that  the 
deposit  was  voluntarily  made  without  any  demand  on  his 
part.   This  receipt  was  approved  and  accepted  by  attorney 
for  plaintiff.   The  attorney  for  plaintiff  gave  a  somewhat 
different  version,  but  the  chancellor  heard  the  witnesses, 
ane*  we  must  accept  his  conclusions  thereon. 

No  objection  was  made  in  court  or  otherwise  to  this 
procedure  until  after  the  master  had  made  his  findings.  The 
case  is  substantially  the  same  as  that  of  Schroeder  v.  Brennan, 
3^5  111.  App.  87,   where  the  third  division  of  this  court  held 
that  plaintiff  waived  his  right  to  complain  by  waiting  until 
after  the  master's  report  w.^s  file-1  before  making  any  objection. 

Order  affirmed, 
Robson,  J.,  concurs. 
Tuohy,  P.J.,  took  no  part. 
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JACK    N.   MUECE, 

v, 
PAUL  AS C A LA, 


) 


Appellant,         )   APPEAL  FROM  MUNICIPAL 


) 

)    COUPT    OF  CHICAGO, 

) 

) 


Appellee.     )        3  4  £'  -i 
MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  obtained  a  Judgment  by  default,  nc  appear- 
ance being  entered  for  defendant,  on  July  12,  1950  for  con- 
version of  a  violin  delivered  to  defendant  for  safekeeping. 
Execution  was  issued  March  27,  1951  and  returned  "Nc  part 
satisfied"  June  26,  1951.   On  May  17,  lc5l  a  petition  was 
filed  to  vacate  the  judgment.  The  petition  alleged  that 
defendant  had  retained  a  lawyer  who  did  net  appear  for  him; 
that  defendant  was  i?ncrant  cf   legal  procedure  and  that  he 
had  in  his  possession  a  receipt  from  plaintiff  reciting 
that  plaintiff  had  received  all  the  property  which  he  had 
entrusted  to  defendant;  that  defendant  had  turned  this 
receipt  over  to  his  lawyer  and  that  he  did  not  hear  any- 
thing more  about  the  case  until  an  execution  was  served 
on  him  on  May  9,  1951.   The  matter  came  up  May  17,  lQ5l 
and  the  court  overruled  the  motion.   On  May  25,  1951 
defendant  made  a  motion  to  correct  errors  of  fact  pursuant 
to  par.  21  of  the  Municipal  Court  Act  (ch.  37,  sec.  376, 
111.  Rev.  Stats.  1951) •  This  was  supporter-  by  an  affidavit 
substantially  the  same  as  that  supporting  the  motion  to 
vacate.   It  is  in  fact  somewhat  less  direct  in  its  recitals. 
It  states  that  plaintiff  and/or  his  attorney  were  cognizant 
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of  the  existing  receipt  which  recited  that  plaintiff  had 
received  all  the  property  which  he  had  entrusted  to  defend- 
ant.  It  is  to  be  noted  that  nowhere  does  defendant  say 
that  he  had  in  fact  returned  the  specific  property  to 
plaintiff.  The  court  sustained  the  notion  cf  defendant 
and  vacated  the  judgment.   It  is  from  this  order  that 
plaintiff  appeals.   No  brief  has  been  filed  by  defendant 
in  this  court . 

The  motion  and  affidavit  sustaining  it  do  not 
present  any  "error  of  fact"  which  would,  sffect  the  validity 
and  regularity  of  the  judgment.   Hurley  v.  Zinben,  336  111, 
App.  355,      S either  &.   Cherry  Company  v.  Board  of  Education, 
283  111.  App.  392;   Chapman  v.  Forth  American  Life  Insur- 
ance Co.,  212  111.  App.  389,  aff'd  292  111.  179;  Gustafsen 
v.  Lund aui st,  33^  HI.  App,  2.8?, 

The  fact  that  defendant  had  entrusted,  his  case  to 

a  lawyer  and  failed  to  appear  is  not  such  an  error  of  fact 

as  may  be  corrected  by  a  motion  under  sec.  21  of  the 

Municipal  Court  Act  as  amended.  Trust  Company  of  Chicago 

v.  Public  Service^  Company  of  Northern  Illinois ,  32^-  111. 

App.  228;  Seither  &   Cherry  Company  _v._  Board  of  Education, 

283  HI.  App.  392. 

Order  reversed  and  cause  remanded  with 
directions  to  vacate  the  order  setting 
aside  judgment  and  to  permit  the  original 
judgment  in  favor  of  plaintiff  to  stand, 

Robscn,  J.,  concurs. 

Tuehy,  P.J.,  took  no  part. 
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BENJAMIN  CHEMERS  COMPANY,  a  cor-  ) 

poration,  LESLIE  ELSON  COMPANY,  ) 

Successor  Plaintiff,  )   APPEAL  FROM 

Appellee,  ) 

v.  )   MUNICIPAL  COURT 

) 

ARTHUR  T.  G-ALT,  )   OF  CHICAGO. 

Appellant.  ) 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  Arthur  T.  G-alt  was  the  owner  of  improved 
property  located  at  712  North  Clark  street,  Chicago.   The 
front  of  the  building  was  occupied  by  a  grocery  store;  at  the 
rear  of  the  property  was  a  one-story  brick  garage  generally 
used  for  grocery  storage  and  for  garaging  an  automobile. 
Immediately  to  the  south  was  the  ?10  North  Clark  street 
property,  to  which  plaintiff  was  adding  a  brick  addition 
in  the  rear.   Plaintiff  notified  defendant  to  take  proper 
steps  for  shoring  up  his  adjoining  property,  during  the 
period  of  construction,  so  as  to  avert  possible  damage. 
Inasmuch  as  plaintiff  was  engaged  in  the  general  contracting 
business,  defendant  authorized  it  to  take  the  necessary  steps 
to  protect  defendant's  building,  at  a  cost  not  to  exceed 
$1000.00.   Plaintiff  performed  the  services,  furnished  the 
materials  necessary  for  shoring  up  defendant's  property,  and 
rendered  an  itemized  statement  for  its  services  in  the  amount 
of  $732.67.   Upon  defendant's  failure  to  pay  the  bill,  plain- 
tiff brought  suit  in  the  Municipal  Court  where,  pursuant  to 
herring,  the  trial  judge  found  the  issues  in  favor  of  plain- 
tiff, and  entered  judgment  in  the  amount  demanded,  together 
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with  interest  and  costs. 

Aa  the  sole  ground  for  reversal  it  is  urged  that 
plaintiff  cannot  recover  for  its  services  because  it  failed 
to  first  obtain  a  permit  from  the  commissioner  of  buildings 
to  do  the  temporary  shoring.   Defendant  devotes  the  major 
portion  of  his  briefs  to  the  proposition  that  all  existing  laws, 
whether  embraced  in  the  contract  between  the  parties  or  not, 
are  just  as  much  a  part  of  the  contract  as  though  set  out 
in  the  context  of  the  agreement,  and  cites  numerous  cases 
in  support  of  his  contention.   Although  defendant  does  not 
refer  to  any  particular  ordinance  requiring  a  party  to  obtain 
a  permit  to  do  temporary  shoring,  he  presumably  relics  on 
section  43-1  of  the  municipal  building  code  as  indicating 
the  necessity  for  such  a  permit.   This  ordinance  provides: 
"It  shall  be  unlawful  to  proceed  with  the  erection,  enlarge- 
ment, alteration,  repair,  removal,  or  demolition  of  any  building, 
structure,  or  structural  part  thereof  within  the  city  unless 
a  permit  therefor  shall  have  first  been  obtained  from  the 
commissioner  of  buildings. " 

On  trial  of  the  cause  the  parties  stipulated  that 
plaintiff  rendered  the  services  and  furnished  the  materials 
necessary  for  shoring  up  defendant' s- property,  that  the 
amount  of  $732. 67  was  reasonable  and  within  the  terms  of  the 
contract,  and  that  plaintiff  did  not  obtain  a  permit;  and 
upon  the  basis  of  that  stipulation  the  question  submitted  to 
the  trial  Judge  was  whether  or  not  plaintiff  was  required  to 
take  out  a  permit  within  the  provisions  of  section  43-1,  The 
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quoted  ordinance  does  not  include  the  terra  "shoring,"  and 
frora  the  context  of  the  ordinance  it  cannot  be  inferred  that 
the  operation  of  shoring  was  meant  to  be  included.   If  the 
city  council  had  intended  to  require  issuance  of  a  permit 
before  shoring  could  be  performed,  it  would  have  specifically 
included  that  operation  in  the  section  quoted  above,. or  else- 
where in  the  building  code.   The  word  "shoring"  is  in  common 
usage   in  building  terminology,  and  shoring  is  a  common 
practice;  to  compensate  for  the  loss  of  lateral  support 
incurred  during  a  period  of  excavation,  temporary  shoring 
is  usually  required  for  adjacent  buildings. 

Accordingly,  we  think  the  trial  judge  properly  held 
that  plaintiff  was  not  required  to  obtain  a  permit  to  perform 
the  temporary  shoring  service  ,rhich  merely  protected  defen- 
dant's building  during  the  period  that  plaintiff's  excavating 
operation  was  in  progress  and  until  the  earth  was  replaced 
and  the  new  building  erected;  after  the  ccnrletion  of  that 
project  the  need  for  such  shoring  no  longer  existed.  Defendant 
request  3d  plaintiff  to  perform  this  service,  received  the 
benefit  thereof,  and  should  be  required  to  pay  for  it. 

We  find  no  convincing  reason  for  reversal,  and 
therefore  the  judgment  of  the  Municipal  Court  is  affirmed. 

JUDGMENT  AFFIRMED. 
Burke,  P.  J.,  and  Niemeyer,  J.,  Concur. 
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IMOGENE  CRUTCHFIELD,  Administratrix  of 
the  Estate  of  JERRY  WAYNE  GRUTCKFIELD, 
a  minor,  deceased, 

Appellant, 


v. 


WILLIAM  MEYER  and  EDWARD  MEYER,  copart- 
ners, trading  under  the  name  and  style 
of  WILLIAM  MEYER.  COAL  AND  ICE  COMPANY, 

Appellees. 


APPEAL  FROM 
CIRCUIT  COURT, 
COCK  COUNTY 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 


Plaintiff,  as  administratrix,  brought  suit  under 
the  Injuries  Act  (111,  Rev.  Stat.  1951,  ch.  70)  to  recover 
damages  for  the  death  of  her  five-year  old  son,  .alleged 
to  have  been  caused  by  negligence  on  the  part  of  defendants 
in  the  management  and  operation  of  their  automobile  truck. 
Trial  by  jury  resulted  in  a  verdict  of  not  .guilty.  Plain- 
tiff's motion  for  judgment  notwithstanding  the  verdict 
or,  in  the  alternative,  for  a  new  trial  was  overruled. 
Judgment  was  then  entered  on  the  verdict,  from  which 
plaintiff  appeals. 

Jerry  Wayne  Crutchfield,  about  five  years  old,  who 
lived  with  his  parents  at  21/4-8  Congress  street  in  Chicago, 
was  struck  and  killed  by  defendants'  truck  in  the  alley 
running  north  and  south  within  the  block  bounded  on  the 
north  by  Van  Buren  street,  on  the  west  by  Leavitt  street, 
on  the  south  by  Congress  street  and  on  the  east  by  Hoyne 
avenue.   The  elevated  structure  crosses  this  block  from  east 
to "vest  about  midway  between  Van  Buren  and  Congress  streets. 
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South  of  this  structure  Is  an  open  area-way  permitting 
vehicular  traffic  from  Hoyne  avenue  to  the  alley.   The 
accident  occurred  on  November  19»  19^4-7 »  at  about  ten 
o'clock  in  the  forenoon. 

The  testimony  of  plaintiff's  and  defendants' 
witnesses  is  irreconcilable.   The  vehicle,  a  19^1  Ford  truck, 
was  owned  by  William  and  Edward  Meyer,  copartners,  trading 
under  the  name  and  style  of  William  Meyer  Coal  and  Ice        ./ 
Company,  and  was  used  to  haul  coal  and  ice.   On  the  day 
of  the  accident  it  was  being  driven  by  Edward  Meyer,  then 
approximately  seventeen  years  old.   Martin  Buikema,  Jr. , 
was  a  helper  on  the  truck.   He  testified  by  deposition 
that  they  entered  the  main  alley,  where  the  accident 
occurred,  from  Hoyne  avenue,  drcve  west  a  short  distance  into 
the  alley,  then  turned  left  or  south,  and  proceeded  toward 
Congress  street;  that  there  were  no  children  playing  in 
the  vicinity  of  the  alley  as  they  entered  it;  that  a 
laundry  truck  was  parked  in  the  south  end  of  the  alley, 
blocking  their  entrance  into  Congress  street;  that  they 
drove  up  to  it,  stopped  and  waited  about  five  minutes, 
and  then  decided  to  back  up  and  go  out  the  way  they  had 
come  in.  Buikema,  who  had  been  sitting  to  the  right  of 
Meyer,  stepped  on  the  running  board  and  looked  back 
from  his  side  of  the  truck,  and  Meyer  also  looked  back 
from  the  driver's  side  through  a  window,  Buikema' s  deposition 
further  stated  that  it  seemed  as  if  the  truck  had  run  over 
something  and,  looking  up,  he  saw  the  child  lying  about 
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twenty-five  feet  in  front  of  the  truck;  that  the  two  boys 
then  ran  out  and,  being  unable  to  find  anyone  around, 
picked  him  up  and  took  him  to  the  County  Hospital.  Objection 
was  made  to  the  competency  of  Edward  Meyer  under  the 
provisions  of  the  Evidence  Act  (111.  Rev.  Stat.  1951>  ck» 
51,  sec.  2),  and  he  was  not  permitted  to  testify. 

Two  witnesses,  Ann  Dudzienski  and  Angela  Papa, 
testified  on  behalf  of  plaintiff.   Mrs.  Dudzienski  lived 
at  2155  West  Van  Buren  street,  occupying  a  second-floor 
apartment,  which  was  to  the  west  of  the  north-and-scuth 
alley  and  near  the  northwest  corner  of  the  block.   There 
were  two  apartments  to  the  east  and  between  her  apartment 
and  the  alley.Her  building,  which  was  north  of  the  elevated 
structure  intersecting  the  alley  between  Congress  and 
Van  Buren  streets,  had  a  porch  on  the  rear  facing  south. 
She  stated  that  while  eating  breakfast  she  saw  defendants' 
truck  enter  the  alley  from  Van  Buren  street;  that  there 
were  four  or  five  children  playing  in  the  alley;  that  the 
truck  was  traveling  between  fifteen  and  twenty  miles  an 
hour;  that  the  children  scattered  and  that,  although  she 
did  not  see  the  impact,  when  she  looked  around  she  saw 
the  deceased  child  lying  on  the  ground  about  twenty-five 
feet  back  of  the  truck.  On  cross-examination  she  admitted 
that  the  accident  happened  south  of  the  elevated  structure. 
Mrs.  Dudzienski  then  called  Mrs.  Papa  (plaintiff's  other 
witness),  who  did  not  see  the  accident,  but  went  cut  tc  the 
alley  and  caw  the  child  lying,  as  she  stated,  about  twenty- 
five  feet  back  of  the  truck. 
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The  respective  versions  cf  the  accident  given  by 
Martin  Buikema,  the  helper  on  defendants'  truck,  and  the 
twr  witnesses  for  plaintiff,  cannot  be  reconciled.   Mrs. 
Dudzienski  had  the  truck  entering  the  alley  from  Van  Buren 
street.  She  testified  that  children  were  playing  in  the 
alley  and  that  after  the  accident  the  deceased  child  was  lying 
back  of  the  truck.   Mrs,  Papa  purported  to  verify  this  version 
cf  the  accident  by  also  stating  that  the  child  was  lying 
behind  the  truck.   Buikema,  on  the  other  hand,  testified 
that  the  truck  entered  the  alley  from  Hoyne  street  and  turned 
south  toward  Congress,  where  the  parked  laundry  truck 
obstructed  passage  to  Congrees  street,  and  that  the  child  was 
struck  in  the  process  of  backing  up  the  truck  and  was  first 
noticed  by  him  lying  twenty-five  feet  in  front  of  the  truck 
toward  the  Congress  street  entrance.   In  the  circumstances 
it  was  within  the  province  of  the  jury  to  determine  whether 
Buikema' s  version  of  the  accident  or  that  of  plaintiff's 
witnesses  was  true.   Juries  are  required  to  find  the  facts, 
and  where,  as  here,  the  testimony  is  irreconcilable,  the 
court  will  net  substitute  its  judgment  for  that  of  the  jurors__ 
and  it  may  well  be  that  the  trial  court  reached  the  same  conclu- 
sion as  did  the  jurors;  if  the  jury  chose  to  believe  Buikema' s 
testimony,  they  were  justified  in  also  finding  that  defendants 
were  not  guilty  of  negligence  which  was  the  proximate  cause 
of  the  injuries  resulting  in  the  death  of  the  child,  since 
they  had  no  means  of  knowing  nor  any  reason  to  suspect  that 
he  was  behind  the  truck  when  Meyer  began  to  back  It  up. 
Plaintiff,  evidently  realizing  that  the  jury  might  have  some 
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difficulty  in  believing  the  testimony  of  her  witnesses, 
at  the  close  of  the  evidence  filed  an  amended  complaint 
setting  up  charges  of  negligence  on  the  part  of  defendants 
in  backing  up  the  truck  as  they  did,  but  no  evidence  was 
introduced  to  support  this  theory. 

As  one  of  the  grounds  for  reversal  it  is  urged  that 
the  argument  of  defendants'  counsel  to  the  jury  was  pre- 
judicial; specifically  plaintiff  argues  that  defendants' 
counsel  stated  to  the  jury  that  a  verdict  against  defendants 
would  be  a  stigma  placed  against  them  for  life.   This  charge 

must  he  read  in  its  context;  defendants'  counsel  said: 

as 

"This  lawsuit  is  eauallr/ important  to  the  defendants  as  it 

is  tc  the  plaintiff.   It  is  a  serious  matter  to  them,  not 
only  from  a  pecuniary  stand-print,  but  from  the  standpoint 
of  Mr.  Zazcve's  closing  words,  that  these  defendants  killed 
this  child  in  cold  blood.   A  verdict  against  the  defendants 
on  your  part  would  not  only  be  a  money  damage  verdict  against 
them,  but  also  be  a  stigma  of  that  type  placed  against  them 
for  life."   This  comment  was  made  in  response  to  the  emoti-nal 
appeal  made  by  plaintiff's  counsel:   "What  is  there  in  this 
case?   No  defense.   They  killed  that  kid  in  cold  blood 
and  didn't  give  him  a  dog's  chance."   There  are  many  cases 
in  this  state  holding  that  a  party  can  have  no  just  ground 
for  complaint  on  account  of  remarks  improper  in  themselves 
which  are  necessitated,  or  at  least  provoked,  by  like  remarks 
on  the  other  side.   Field  v.  Ingersoll,  228  111.  App.  ^57; 
Wal sh  v.  Chicago  Rys.  Co. ,  303  111.  339;  Chap in  v.  Feege, 
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29*  111.  App.  ?6. 

Lastly,  it  is  urged  that  the  court  erred  in  instructing 
the  Jury.   We  have  examined  the  instructions  criticized  by 
plaintiff.   They  substantially  stated  the  rules  of  law 
applicable  to  the  case  and  were  not  ■prejudicial. 

We  find  no   convincing  reason  for  reversal;  therefore, 
the  judgment  of  the  Circuit  Court  is  affirmed. 

JUDGMENT  AFFIRMED. 
Burke,  p.  J.,  and  Niemeyer,  J.,  Concur. 
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WALLACE  NELSON, 


Appellant, 


v. 


HARRY  J,  McMAHON,  Administrator 
of  the  Estate  of  John  McMahon, 
Deceased, 

Appellee. 


APPEAL   FROM 
CIRCUIT   COURT 
COOK   COUNTY 


A.  315 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  appeals  from  a  judgment  for  defendant 
in  his  action  for  personal  injuries  sustained  in  a  collision 
between  two  automobiles  at  the  junction  of  Vincennes  avenue 
and  121st  place  in  Blue  Island. 

In  addition  to  the  general  verdict  of  not  guilty,  the 
jury  answered  "Noir  to  a  special  interrogatory  submitted  to 
it  at  the  request  of  defendant,  as  follows:  "Was  the  deceased, 
John  McMahon,  guilty  of  negligence  in  the  operation  of  the 
automobile  he  was  driving  at  the  time  and  place  of  the 
accident  in  question?" 

Vincennes  avenue,  referred  to  in  the  evidence  as  a 
north  and  south  street,  is  a  four  lane  through  highway.  121st 
place,  an  east  and  west  street,  extends  west  from  Vincennes 
avenue.   There  is  a  stop  sign  at  the  southwest  corner.  On  the 
northwest  corner  is  a  tavern  with  a  large  neon  sign  which  was 
lighted  at  the  time  of  the  accident,  about  midnight  of  January 
25,  19^7.   Defendant's  intestate  John  McMahon  was  driving 
his  father's  Hudson  car  east  on  121st  place.   Plaintiff  was 
a  guest  in  a  Plymouth  driven  by  John  White  in  the  southbound 
lane  of  Vincennes  avenue.   There  are  only  two  occurrence 
witnesses,  plaintiff  and  John  White.  Plaintiff  testifies  that 
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he  did  not  know  how  the  accident  occurred.   He  repeats  several 
times  that  the  last  thing  he  remembers  is  when  the  Plymouth 
car  crossed  the  Rock  Island  tracks  at  about  119th  and  Vincennes, 
two  or  three  blocks  from  where  the  accident  occurred.   John 
White,  the  driver,  testified  that  he  entered  Vincennes  avenue 
north  of  103rd  street;  that  it  is  about  40  feet  wide  at  121st 
place;  that  there  are  two  lanes  for  southbound  traffic  and 
two  for  northbound;  that  he  knew  there  were  stop  signs  all 
along  there  on  the  intersecting  streets  as  they  came  into 
Vincennes;  that  he  could  not  tell  what  speed  he  was  driving 
before  the  accident  but  it  was  a  moderate  speed;  he  did  not  see 
the  other  automobile  before  the  impact  and  did  not  see  head- 
lights at  any  time;  he  did  not  know  the  exact  point  of  the 
impact  or  notice  the  respective  positions  of  the  two  cars 
after  the  impact  and  didn't  know  what  part  of  his  oar  was 
damaged.   He  testified  further:   "The  pavement  was  a  little 
damp.   The  corner  is  bad  as  far  as  visibility  goes;  it  is  a 
bad  intersection.   There  were  cars  parked  around  the  tavern  on 
Vincennes  and  121st  place.   I  noticed  them  as  I  was  coming 
up  to  the  intersection.   I  did  not  slow  down  at  all  for 
121st  place.   The  cars  parked  there  would  interfere  with 
my  vision  as  to  traffic  coming  east  on  121st  place  but 
wouldn't  make  it  blind.   I  don't  know  whether  I  hit  the 
other  car  or  whether  the  other  car  hit  me.  I  don't  know  where 
I  hit  the  other  car.   I  don't  know  what  direction  the  other 
car  was  going."   Evidence  of  witnesses  who  arrived  on  the 
scene,  after  the  collision  shows  that  there  was  some  debris, 
broken  glass,  somewhere  in  the  southbound  lanes  of  Vincennes 
avenue,  pretty  near  right  straight  out  from  the  intersection; 
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that  the  Plymouth  car  was  on  the  east  side  of  Vincennes  and  the 
Hudson  car  on  the  west  side,  facing  south;  that  bcth  cars 
were  south  of  the  intersection.   The  right  front  of  the 
Plymouth  was  damaged  and  the  left  front  of  the  Hudson  was 
smashed  in.   Walter  Sweeney,  cousin  of  the  deceased  driver 
of  the  Hudson,  was  riding  with  him.   At  the  time  of  the  trial 
he  was  a  student  at  Notre  Dame  University  and  was  not  called 
as  a  witness. 

At  the  close  of  plaintiff's  evidence  and  at  the  close 
of  all  the  evidence  defendant  moved  for  a  directed  verdict. 
These  motions  were  denied.   Plaintiff  contends  on  appeal  that 
the  verdict  of  the  jury  and  the  answer  to  the  special  interro- 
gatory are  against  the  manifest  weight  of  the  evidence.  This 
contention  cannot  be  sustained.   As  heretofore  shown,  there 
is  no  direct  testimony  as  to  how  the  collision  occurred. 
Plaintiff  testifies  that  he  remembers  nothing  after  crossing 
the  railroad  tracks  two  or  three  blocks  from  the  scene  of 
the  accident.   White,  the  driver  of  the  car  in  which  plaintiff 
was  riding,  testified  that  he  did  not  know  whether  he  hit 
defendant's  car  or  was  hit  by  it;  that  he  did  net  see  the 
Hudson  car  before  the  impact  and  did  not  know  the  exact  point 
of  the  collision.   Plaintiff  argues  that  the  location  of  the 
debris  in  the  southbound  lane  of  Vincennes  avenue  warrants  the 
inference  that  the  deceased  driver  of  the  Hudson  car  turned 
into  the  avenue  north  of  the  center  line  of  121st  place  and 
that  this  was  prima  facie  evidence  of  negligence.   Defendant 
attacks  this  conclusion  and  insists  further  that  the  fact  the 
two  cars,  came  to  a  stop  after  the  accident  south  of  the  junction 


of  the  two  streets  is  evidence  that  White  was  driving  at  an 

excessive  rate  of  speed.   As  to  how  the  accident  happened  is 

purely  a  matter  of  speculation.   Moreover,  the  burden  rested 

upon  plaintiff  to  show  affirmatively  that  he  was  in  the 

exercise  of  due  care  and  caution  for  his  own  safety  at  the 

time  of  the  accident.   Dee  v.  City  of  Peru,  3^-3  111.  36.   The 

mere  fact  that  he  was  a  guest  passenger  in  White's  car  did 

not  excuse  him  from  exercising  this  care.   Las ho  v.  Meier, 

39^4-  111.  71.   There  is  no  evidence  tending  to  show  the  exercise 

of  care  for  his  own  safety  or  of  any  fact  or  circumstances 

excusing  such  care. 

has 
Where,  as  here,  plaintiff/ failed  to  make  a  prima  facie 

case,  errors  if  any  in  giving  and  refusing  instructions  will 

net  warrant  setting  aside  a  verdict  of  not  guilty  and  granting 

a  new  trial.   Trainor  v.  McCann,  3^  111.  Apr).  262.  We  have, 

however,  examined  the  instructions  and  plaintiff's  argument 

against  them.   The  court  gave  four  instructions  directing  the 

•finding  of  a  verdict  of  not  guilty.   Instruction  19  was  a 

stock  instruction  requiring  the  plaintiff  to  prove  his  case 

by  a  preponderance  of  the  evidence.   Instruction  21  directed 

a  verdict  for  defendant  if  plaintiff  was  guilty  of  want  of 

ordinary  care  which  caused  or  proximately  contributed  to  cause 

his  injury.   Instruction  25  required  plaintiff  to  prove  each  of 

three  propositions  essential  to  recovery.   Instruction  26 

required  plaintiff  to  show  ordinary  care  for  his  own  safety 

notwithstanding  he  was  a  guest  passenger  in  the  automobile 

of  White.   Each  instruction  referred  to  a  different  aspect 

of  the  case  and  the  giving  of  them  was  not  erroneous  merely 
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because  they  ended  with  a  direction  to  find  the  defendant  not 
guilty.   Complaint  on  other  grounds  is  made  against  instruc- 
tions 19,  21  and  26.   As  heretofore  stated,  instruction  19 
is  a  stock  instruction,  frequently  given,  and  although 
argumentative  it  is  net  erroneous  and  the  giving  of  it  is  not 
error.   Instruction  21  properly  stated  the  rule  that  where 
plaintiff  and  defendant  are  each  guilty  of  negligence  pro- 
ximately contributing  to  the  injury  complained  of,  the  jury 
is  not  warranted  in  comparing  the  degree  of  negligence  of  the 
parties.   Mowat  v.  Sandel,  2o2  111.  App.  395.  Instruction 
26  properly  stated  the  rule  announced  in  Lasko  v.  Meier, 
supra,  that  a  plaintiff  Is  net  excused  from  showing  the 

exercise  of  reasonable  care  for  his  own  safety  merely  because 

a 
he  is/guest  passenger  In  an  automobile.   No  error  was  committed 

in  giving  instructions  on  behalf  of  defendant. 

No  presumption  arises  against  defendant  for  failure 
to  call  Sweeney  as  a  witness.   Although  he  was  the  cousin  of 
the  deceased  driver  of  the  Hudson  and  the  nephew  of  the 
defendant  administrator,  his  testimony  was  as  available  by 
deposition  or  subpoena  to  plaintiff  as  to  defendant.   No 
presumption  of  control  of  the  witness  arises  from  the  relation- 
ship to  defendant  or  his  intestate. 

The  judgment  is  affirmed, 

AFFIRMED. 
Burke,  P.  J.,  and  Friend,  J.,  Concur. 
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MR.  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  Gorny  appeals  from  an  order  granting  a 
temporary  Injunction  restraining  the  enforcement  and 
collection  of  a  judgment  of  the  County  oourt  obtained  by 
him  against  the  plaintiff  herein  on  a  promissory  note 
executed  by  plaintiff  on  May  28,  1950,  payable  to  Gorny 
for  the  sum  of  $1,000,  with  interest  at  3  per  cent  until 
paid. 

Plaintiff  alleged  in  her  complaint  that  the  execution 
of  the  promissory  note  and  the  power  of  attorney  to  confess 
judgment  attached  thereto  were  obtained  through  the  fraud 
of  one  Bubacz,  and  that  he,  not  Gorny,  was  the  true  and 
lawful  owner  of  the  note.   She  further  alleges  inadequacy 
of  remedy  at  law  and  prays  for  a  permanent  injunction  against 
G-orny  restraining  the  enforcement  or  collection  of  the  note. 
The  temporary  injunction  was  entered  on  plaintiff's 
fl  petition  supported  by  affidavit  alleging  fraud  in  procuring 

the  note.   The  petition  dees  not  allege  fraud  in  the  procurement 
I  of  the  judgment.   There  is  no  allegation  that  plaintiff  took 
\  any  steps  in  the  County  court  to  have  the  judgment  set  aside. 
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The  case  is  governed  by  Kahn  v.  Rasof ,  253  111.  App.  5^6,  in 
which  on  facts  substantially  similar  to  those  presented  here 
the  court  held  that  equity  will  not  enjoin  the  collection 
of  a  judgment  by  confession  on  the  ground  that  the  Judgment 
notes  were  procured  by  fraud,  where  no  notion  hao  been  made 
to  vacate  the  judgment.   Plaintiff  has  an  adequate  remedy 
at  law. 

The  bond  filed  in  support  of  the  injunction  is 
substantially  defective.   It  fails  to  comply  with  the  statute 
(111.  Rev.  Stats.  1951,  chap.  69,  sec.  8)  in  that  it  is  not 
conditioned  on   the  payment  "of  all  moneys  and  costs  due  to 
the  owner  of  the  judgment,"   The  omission  of  this  condition 
was  probably  an  oversight. 

The  order  Is  reversed. 

ORDER  REVERSED, 

Burke, 'P.  J.,  and  Friend,  J.,  Concur. 
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CHICAGO  BOARD  OF  UNDERWRITERS, 
a  corporation, 

Appellee. 
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MR.  JUSTICE  NIEMEYSR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  apoeals  from  a  judgment  for  defendant 
entered  on  a  directed  verdict  in  his  action  for  damages 
arising  from  alleged  wrongful  interference  with  and 
destruction  of  plaintiff's  insurance  agency. 

Suit  was  instituted  May  22,  19^.   The  case  was 
tried  on  a  second  amended  complaint  which  charged  that 
the  plaintiff,  for  many  years  an  insurance  agent  and  broker 
selling  insurance  in  Chicago  and  Illinois,  was  a  member  of 
the  defendant  board  of  underwriters  from  1927  until  October 
193^>  when  the  defendant  wilfully,  arbitrarily,  illegally 
and  without  any  complaint  or  lawful  proceedings  or  charges 
made  or  filed  against  the  plaintiff,  canceled,  forfeited 
and  held  null  and  void  the  plaintiff's  stock  or  membership 
in  defendant,  thereby  ending  his  right  to  conduct  his 
business  of  insurance  agent  and  broker  by,  through  or 
with  the  defendant  or  any  or  all  of  the  defendant  corporation's 
members  and  depriving  him  of  his  right  of  livelihood  from 
said  insurance  business.   With  the  exception  of  testimony 
of  a  certified  public  accountant  relating  solely  to  the 
question  of  damages,  plaintiff's  claim  rests  upon  his  own 
testimony. 


1/ 


t/ 


-2- 

The  evidence  shows  that  the  defendant  Is  a 
corporation  not  for  profit,  organized  H*o  promote  the 
best  interests  of  all  insurance  companies  and  their 
representatives  who  are  members  of  the  corporation  and 
transacting  the  business  of  marine,  fire  and  life  insurance 
in  the  State  of  Illinois  under  the  authority  thereof."  The 
by-laws  provide  that  members  shall  give  preference  to  companies 
represented  by  members,  and  that  after  making  reasonable  efforts 
to  procure  the  insurance  required  upon  regular  terms  in  such 
companies  a  member  may  then  place  the  insurance,  under  the 
form  and  rate  prescribed  by  law,  with  nonmembers  or  with 
insurers  which  are  not  represented  by  members.   Plaintiff 
testified  that  on  October  23,  193^  he  appeared  at  the  office 
of  the  Superintendent  of  Insurance  of  the  State  of  Illinois 
at  Springfield  in  response  to  a  telephone  call;  that  without 
previous  notice  or  any  specification  of  charges  against  him 
he  was  directed  to  be  sworn  and  take  the  witness  stand  for 
examination;  he  refused,  left  the  office  of  the  superintendent, 
consulted  an  attorney,  and  on  returning  to  the  office  of  the 
superintendent  on  the  same  day  was  advised  that  his  licenses 
had  been  revoked,,  Certiorari. proceedings  were  instituted 
Immediately  and  on  October  Zk,    193^  "the  writ  was  granted 
and  the  record  canceling  plaintiff's  licenses  quashed.   This 
action  of  the  trial  court  was  affirmed  in  Chicagoland  Agencies, 
Inc.,  Appellee,  v.  Palmer,  Appellant,  36^  111.  13.  Plaintiff 
returned  to  his  Chicago  offices  on  the  2^-th,  where  he  found  two 
letters  from  the  Superintendent  of  Insurance  notifying  him 
of  the  cancellation  of  his  licenses,  and  a  slip  or  printed  notice 
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from  the  defendant  stating  that,  his  license  having  been 
revoked  by  the  Superintendent  of  Insurance,  plaintiff  had 
leeen  dropped  as  a  member  of  defendant;  that  he  went  to  the 
offices  of  defendant  whei e  he  saw  the  manager  and  the 
secretary,  protested  against  the  action  taken  by  defendant 
and  informed  them  of  the  Judgment  obtained  in  the  certiorari 
proceedings  at  Springfield;  that  nothing  was  done  by  defendant 
to  retract  the  notice  or  withhold  plaintiff's  expulsion,  and 
as  a  consequence  he  lost  the  agency  of  the  twelve  companies 
which  he  then  represented  and  was  unable  to  continue  in 
business  as  an  insurance  agent  and  broker.  A  verdict  for 
defendant  was  returned  by  direction  of  the  court  and  judgment 
entered  on  the  verdict. 

Defendant's  answer  denied  the  cancellation  of  plain- 
tiff's membership  or  his  expulsion  as  a  member  in  October  193^ » 
but  states  that  plaintiff  was  expelled  in  1935  because  he  no 
longer  had  the  agency  of  three  insurance  companies.   Defendant 
also. interposed  the  defense  of  the  statute  of  limitations 
(sec.  16,  chap.  83,    111.  Rev.  Stats.)  limiting  the  right  to 
bring  an  action  to  five  years.  In  its  brief  it  cites  authorities 
to  sustain  its  position  that  plaintiff's  action  is  actually 
one  in  tort,  governed  by  the  five  year  statute,  or  is  an  action 
on  an  implied  contract,  subject  to  the  same  limitation.   In 
his  reply  brief  plaintiff  confines  himself  to  a  single  para- 
graph answering  each  contention  without  citing  any  authorities. 
We  believe  the  case  is  governed  by  the  rule  announced  in 
Brennan  v.  United  Hatters  of  North  America,  73  N.  J.  L.  729. 


_i4~ 

This  was  an  action  brought  by  a  member  of  a  labor  union 
who  alleged  that  he  had  been  wrongfully  expelled  from  the 
unicn  without  notice  or  hearing,  as  provided  by  the  rules 
and  regulations,  and  as  a  consequence  discharged  from  his 
employment  and  rendered  unable  to  obtain  other  employment 
because  members  of  the  unicn  refused  to  work  with  nonunion 
men.   The  action  was  declared  to  be  an  action  in  tort  and. sub- 
ject to  the  statute  of  limitations  governing  such  actions. 
So  in  the  nresent  case,  the  basis  of  plaintiff's  claim  is  the 
unlawful  interference  with  and  destruction  of  his  business  by 
cutting  off  his  right  to  do  business  and  deal  with  members 
of  defendant.   His  certificate  of  membership  is  merely 
evidence  in  the  case.   The  action  being  one  in  tort,  it  is 
barred  by  the  statute  of  limitations  and  the  court  properly 
directed  a  verdict  for  defendant.   This  conclusion  makes 
it  unnecessary  to  consider  other  points  raised. 
The  judgment  is  affirmed. 

AFFIRMED. 
Burke,  P.  J.,  and  Friend,  J.,  Concur. 
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O'Connor,    1 -.J. 

In*   Hudson  filed  a   suit  for  divorce-  against  her  husband, 
Harry  L.   hud son,    in  the  Circuit  Court  of  Greene  County.      She  cora- 
pltcint  was  baaed  npen  desertion.     In  the  answer  of  the    "    I   nd^nt 
thcr      ftt    included  an  affirmative  defense  stating   that  because  of 
the  condition  of  hie  health  it  was  necessary  the  t  he  sp  end  con- 
sid  reolo  tlafe  in  Arizona  during   the  period  from  Hay,   19^6  to 
April  3,   1949.     The  affirnative  defense  also  alleged  that  upon 
his  return  to  Petersburg,    Illinois  011  April  3,   19ij9i   he  was  in- 
formed by  the  plaintiff  that   there  was  no  rooffi  for  him  in  their 
marital  hocie  and  that  she  refused  to  regain  in   the  si~me  buixding 
with  hira.      The  facts  ere   that  at  that  time  the  plaintiff  owned  and 
operated  a  uotel    in   Petersburg  and  salntalned  an  ap&rtatent  in  the 
hotel  building.. 

The  plaintiff  admits   the  allegations   relative  to   the 
health  of  her  husband,   but  denies   that  he  was  prevented  admission 
to   the     apartment   in  the  hotel,    or  that   she  ever  made   such  asser- 
tions relative   to  his  not  being  welcome  upon  his  return  from  Arizona, 
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By  counter-claim  the  defendant  prays  for  a  divorce 
fron:  his  wife  on  g  rounds  of  adultery.   Issue  was  joined  on  the 
pleadings  and  the  cause  we.&  tried  by  the  court  without  a  Jury. 

After  considerable  testimony  and  tiie  introduction  of 
correspondence  between  the  parties  the  court  decided  t:ie  caEe  in 
favor  of  the  complainant  on  her  complaint  and  against  the  defen- 
dant on  hia  count er-clu It::.   The  decree  declared  defendant  guilty 
of  desertion  as  of  April  k,    1QJ*9  and  ^ranted  her   a  divorce.   Tue 
defendant  was  barred  of  e.ny   rights  of  dower  and  he  was  relieved 
of  any  obligations  "of  payment  of  any  and  all  notes  executed  by 
him  Jointly  with  laa  L.  Hudson  securing  a  real  estate  mortgage 
on  the  hotel  property  In  Petersburg."   A  motion  to  vacate  the 
decree  was  heard  and  denied  and  this  appeal  followed. 

at  the  outset  It  can  be  firmly  stated  that  defendant 
has  wholly  failed  to  prove  the  allegation  of  adultery  on  the  part 
Of  his  wife  ae  is  alleged,  in  his.  count er-cla in.   The  contrary  is 
not  ^rg-aed  in  the  briefs  of  the  appellant.   It  is  the  contention 
of  the  appellant  that  the  events  on  and  loading  up  to  the  3rd  and 
4-tn  days  of  April,  19^9,  did  not  amount  to  desertion  on  the  part 
of  this  defendant-appellant,  and  at  the  extreme  amounted  only  to 
a  separation  by  agreement  between  these  parties. 

If  the  contention  of  the  appellant  is  correct  no  divorce 
should  bo  granted  here;  for  In  ^axwell  v.  Maxwell,  333  111.  App. 
625 1   at  page  629,  the  Illinois  law  was  followed  In  that  the  living- 
separate  and  apart  by  married  persons  with  their  mutual  consent, 
is  not  such  &  separation  as  the  law  contemplates  to  entitle  either 
to  a  divorce. 

1?he  parties  were  carried  August  9,  1$*M5 ,  and  the  plain- 
tiff engaged  in  the  hotel  business  in  Winchester,  Illinois,  and 
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later  In  Petersburg.      The  6    f  n. ,e,nt  worked  part  of   the  time  In 
the  hotel  for  he*  and  spent  considerable    u'.rae  in  Arizona   to 
benefit  his  health.     On  one  occasion  both  of  them  wore  together 
in  Arizona   for  a  few  aonth ->,      Prior   to  the  return  of  the  def en- 
dan  t-'b  •:■  client  to  Illinois  In  April,   19^9 ,   the  correspondence 
between  these  people  introduced  into  evidence,    clearly  eaows 
fchi  t   they  had  cent  ■  da   divorce.      They  vf.;re  living  tipart  by    \/ 

mutual  agreement.     Thi3  was   because  of  the  requirements  of  his 
health  that  he  be  in  Arizona  a  great  portion  of  tne  tiros,   parti- 
cularly in  the  winter t  ami  his  willingness  that  she  not  su-.y 
there  with  hia  so  long  as   sh©  did  not  like  to  live  in  th^  west. 

Following  a   series  of  letters  in  which  the  plaintiff 
requested  his  co-operation  in  securing  s   divorce,  which  letters 
also  contained  aany  friendly  and  casual  oorasenta  relative  to  the 
business  *  and  other  iteias  of  ..ritual  interest,   this  defendant  re- 
turned  to  Petersburg  unannounced  on  April  3»  19^9 »     His  wife  was 
not  at  the  hotel  when  he  arrived,  but  their  apartment  was  not 
locked.     He  did  not  enter  their  apartment  but  secured  a  room  on 
another  floor  fron  the.- room  clerk.      Shortly  after  his  arrival 
the  plaintiff  returned  and  they  had  a  conversation.     They  talked 
further  the  next  aoralng  after  having  spent  the  night  apart.      The 
plaintiff  testified  that  her  apartment  door  was  not  locked  at  any 
tifflo  that  night  and   that  at  no  time  did  her  husband  come  or  v-.tt3iapt 
to  ooae  to  the  apartment.      This   testimony  «i.3  uoc  disputed  by  the 
defendant. 

The  defendant's  version  of  the  conversation  contains 
a  directive  by  his  wife  that  he  could  not  stay  there  and  there 
was  no  room  for  bin,  and  that  she  would  not  stay  in  the  same 
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buildiBe,  with  biro.  Shis  la  deni   by  ~ne  plt-lntiif  wno  claims 
tht.  t  ae  shewed  a^r  no  affection  and  that  their  conversation  was 
aelnly  about  hi a  health  and  other  general  topics.  Ihe  next  morn- 
lag  „  after  having  had  coffee  vjith  her  and  having  had  a  further 

conversation,  he  obtained  a  ride  fro  a  a  driver  of  a  bakery  truck 
to  Jacksonville,  and  he  later  established  his  residence  in  Rood- 
house,"  Illinois.   iae  plaintiff  told  of  having  called  upon  nim 
wit  i  her  nether  in  Kay,  193C»  at  Reodhouse.  He  refused  to  live 
with  ner  and  would  not  go  lor  a  ride  to  talk  their  marital  situa- 
tion over.   She  was  corroborated  in  this  by  the  testimony  of  har 
Mother  wxio  quoted  tne  defendant  as  saying,   "I  have  taken  uy  last 
ride  with  h^.r.a 

The  triai  Jua^e  patiently  heard  considerable  testimony 
and  while  so  doing  had  the  opportunity  to  see  and  oos.rve  tne 
witnesses  as  they  gave  the  conflicting  testimony  r~.xc.tive  to  the 
conversations  ntd  aatweeu  these  parties  at  the  notel  on  the  3rd 
and  ^th  dt*ys  of  April,  19^9 ,   lm»ediately  upon  his  return  fro» 
Arizona  and  just  before  he  took  the  bread  truck  to  JacKsonviile. 
Such  opportunity  could  nave  be&n  very  helpful  to  the  trial  Judge 
in  reaching,  a  conclusion  as  to  just  whet  was  said  by  the  parties 
on  those  occasions.  'While  it.  is  clear  that  his  living  in  Arizona 
and  her  living  in  Illinois  was  mutually  agreeatole,  and  that  while 
they  were  so  doing  tshers  was  clearly  no  desertion  on  the  part  of 
either  person,  it  oan  toe  conceived  that  a  trial  Judge  hearing  this 
evidence  would  not  conclude  that  the  separation  of  April  ^th  was 
by  the  mum  consent.   It  could  be  that  the  defendant  made  the  de- 
cision  not  to  live  with  her  further  and  to  leave  the  hotel  as  he 
did  on  the  belief  tnat  she  had  oeSHSltted  adultery.   However,  if 
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he  is  to  rely  on  that  as  his  excuse  In  law  for  his  conduct,  he 
aust  prove  It  by  proper  evidence.   He  fulled  so  to  do. 

The  crux  of  this  case  ic  what  occurred  on  the  return 
of  tha  defendant  to  Illinois,   we  do  not  feel  that  the  conclu- 
sion r-acned  by  the  trial  Judge  Is  inconsistent  with  the  evidence, 
and  see  no  error  in  his  finding  the  defendant  guilty  of  desertion 
ana  persisting;  In  such  desertion  based  upon  nis  refusal  to  re- 
establish  the  home  or  to  discuss  the  natter  at  his  home  in  Rood- 
house  when  tills  plaintiff  called  upon  hia  with  her  'Other. 

We  agree  that  if  the  appellant  has  signed  note?  as  surety, 
co-rnpker  or  Otherwise  with  this  olalntiff  in  connection  with  tne 
real  estate  upon  wiiioh  the  hotel  is  located,  that  the  decree  in 
this  case  cannot  terminate  a.ny   rights  which  the  holders  of  those 
notes  oight  have  had  against  the  defendant-appellant,  and  this  is 
partloult-rly  true  Tffiieii   such  persons  are  not  parties  to  this  action. 
The  decree  dated  December  15,  1950  of  the  Circuit  Court  of  Greene 
County  is  therefore  modified  by  striking  therefrom  paragraph  four 
as  follows : 

"It  is  further  ordered  by  the  Court  that  the  defendant  harry  L. 
Hudson  be,  and  he  is  hereby,  released  frora  all  obligations  of  pay- 
ment of  any  and  all  notes  executed  by  his  jointly  with  Ina  L.  Hudson 
securing  a  real  estate  ntortgage  on  the  hotel  property  in  Petersburg. H 

We  do  not  consider  it  error  for  the  court  to  a&.ve  held 
the  separation  as  of  April  **,  19^+9  to  lu.ve  amounted  to  desertion 
on  the  part  of  this  defendant,  the  same  des  rtlon  having  continued 

N 

for  an  uninterrupted  period  of  one  year  thereafter  prior  to  the 
filing  of  the  suit. 

The  decree  as  modified  is  affirmed. 

Affirmed  as  modified. 
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Wheat,  J, 

This  is  an  action  for  a  declaratory  judgment  brought  by 
?.  L.  Jones,  Plaintiff -appellant,  against  Earl  3.  Hodges,  Defen- 
dant-appellee, for  the  purpose  of  declaring  and  determining  that 
a  certain  agreement  between  the  parties  as  to  attorney  fees  to  be 
paid  by  plaintiff  to  defendant  be  declared  null  and  void.  The 
trial  court  found  the  issues  1$  favor  of  the  defendant  from  which 
judgment  this  appeal  is  taken. 

In  November,  1942,  plaintiff  engaged  defendant  as  an  attor- 
ney to  file  a  suit  or  suits  for  the  purpose  of  setting  aside  and 
having  declared  null  and  void  certain  deeds  purportedly  executed 
by  plaintiff's  wife,  Dora  Zelmer  Jones  in  her  lifetime  but  then 
deceased,  in  which  she  purported  to  convey  certain  property  loca- 
ted in  Carlinville,  Illinois,  and  Morton  County,  North  Dakota. 
It  appeal's  that  an  oral  agreement  was  then  made  by  which  defendant 
Hodges  would  receive  as  his  fees  50%  of  any  amount  recovered  after 
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first  deducting  the  costs  of   the  litigation.   On  November  17,  1942, 
the  defendant  caused  to  be  filed  a  complaint  and  suit  in  equity  on 
behalf  of  the  plaintiff  in  the  Circuit  Court  of  Macoupin  County, 
Illinois,  relative  to  the  above.   Subsequently  while  this  suit  was 
pending  defendant  Hodge3  prepared  a  letter  dated  June  8,  1945,  con- 
firming the  oral  agreement  as  to  fees  which  was  in  writing,  accent- 
ed by  the  plaintiff.   On  September  30,  1947,  plaintiff  notified 
defendant  by  letter  that  he  was  terminating  the  contract  because 
of  alleged  lack  of  diligence  on  the  part  of  defendant  in  prosecut- 
ing said  suit  in  which  letter  he  requested  the  defendant  to  turn 
over  all  papers  and  documents  in  connection  with  the  case  to  other 
attorneys.   Thereafter  other  attorneys  were  retained  by  the  plain- 
tiff and  pursuant  to  petition  filed  in  said  cause  in  the  Circuit 
Court  of  Macoupin  County  were  substituted  in  tine  place  of  defen- 
dant as  plaintiff's  attorneys  and  the  name  of  defendant  was  stricken 
as  attorney  of   record.   Thereafter  on  t-'a.y   19,  194#,  the  said  Cir- 
cuit Court  dismissed  the  action  for  want  of  equity,  which  judgment 
was  reversed  by  the  Supreme  Court  of  Illinois  and  the  cause  was 
remanded  for  further  proceedings  resulting  in  a  decree  entered 
March  10,  1949,  in  favor  of  the  plaintiff  Jones. 

Defendant  Hodges,  since  the  attempted  termination  of  his 
employment  as  attorney  for  plaintiff  has  requested  payment  for 
services  rendered  and  at  no  time  acquiesced  in  his  attempted  dis- 
missal as  attorney  for  plaintiff. 

On  the  trial  of  this  case  the  Circuit  Judge  allowed  the 
motion  of  defendant  Hodges  for  judgment  in  his  favor  at  the  con- 
clusion of  all  the  evidence  and  judgment  was  entered  which  in 
effect  held  that  the  contract  for  attorney's  fees  was  valid  and 
that  Hodges  was  entitled  to  the  attorney's  fees  provided  by  the 
prior  agreement.  The  formal  written  order  entered  March  14,  1951, 
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found  that  the  contract  as  to  attorney's  fees  was  valid;  that 
Hodges  had  complied  with  its  terms;  that  he  was  not  negligent  in 
the  performance  of  his  duties  and  exercised  due  diligence  in  the 
same  and  that  there  was  no  breach  of  the  contract  on  the  part  of 
the  defendant  Hodges,  The  Court  ordered  that  tne  defendant  was 
to  receive  the  sum  of  $#0.50  for  costs  advanced  by  him  and  that 
after  deducting  this  amount  from  the  total  recovery  had  by  plain- 
tiff Jones,  $0%   of  the  balance  then  remaining  should  be  paid  to 
the  defendant  podges;  that  such  amount  snould  become  a  lien  on 
the  property  of  Jones  and  that  the  defendant  was  to  have  execution 
therefor o 

The  evidence  in  the  case  does  not-diaolooc  the  charges 
made  in  his  complaint  as  to  negligence,  lack  of  diligence  or 
breach  of  the  terms  of  tne  contract.  On  the  contrary,  the  Cir- 
cuit  Court  was  adequately  justified  in  finding  that  defendant 
Hodges  had  brought  into  the  conduct  of  nis  client's  business  tne 
legal  knowledge  and  skill  common  to  members  of  the  legal  pro- 
fession, had  acted  toward  his  client  in  good  faith  and  fidelity, 
and  had  exercised  in  the  course  of  his  employmBnt  with  the  plain- 
tiff the  reasonable  care  and  diligence  usually  exercised  in  such 
cases.  As  has  been  often  stated  in  a  case  such  as  this  where  the 
trial  court  had  the  opportunity  of  seeing  the  witnesses  and  lis- 
tening to  their  testimony,  he  was  in  an  excellent  position  to  pass 
upon  the  merits  of  the  case  and  his  findings  should  not  be  set 
aside  unless  manifestly  against  the  weight  of  tne  evidence 0  Jhis 
Court  cannot  see  that  the  judgment  of  the  trial  court  was  against 
the  manifest  weight  of  the  evidence  or  contrary  to  law0 

It  is  argued  that  the  judgment  is  vague  and  uncertain  and 
that  its  amount  is  not  subject  to  definite  determination,  Inas- 
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much  as  there  has  been  no  final  determination  of  the  amount  of  the 
net  recovery  to  the  plaintiff,  the  trial  court  could  not  render 
judgment  in  a  definite  and  fixed  amount j  however,  the  formula  and 
method  of  the  ascertainment  is  fixed  and  certain  and  provides  a 
method  of  definite  determination  of  the  amount  due  defendant 
under  the  contract. 

By  reason  of  the  above  the  judgment  of  the  Circuit  Court 
of  Macounin  County  is  affirmed. 

Affirmed o 
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REYNOLDS,  J. 

This  cause  comes  to  this  court  on  appeal  from  a  decree  of 
the  circuit  court  of  Logan  County,  Illinois,  wherein  it  was  decreed 
that  the  defendants-Appellants,  or  one  of  them,  pay  to  the  Plaintiff- 
Appellee,  the  sum  of  $3*87^.97  plus  interest,  on  an  annuity  obligation 
or  that  certain  lands  of  the  defendant,  Ralph  D,  Bartman  be  sold 
and  that  if  the  lands  failed  to  bring  a  sufficient  amount  to  pay 
said  sum  with  interest  and  costs,  that  the  plaintiff  would  be 
entitled  to  execution  against  the  defendant  personally  liable 
therefor,  Ralph  D.  Bartman. 

Koert  Bartman,  Sr.,  on  November  27,  19^3,  with  his  wife, 
Sunkea  Bartman,  executed,  acknowledged  and  delivered  a  quit- 
claim deed  to  certain  property,  to  the  said  Ralph  D.  Bartman,  and 
in  consideration  of  the  said  conveyance,  the  said  Ralph  D.  Bartman, 
a  son,  on  the  same  day,  executed  and  delivered  to  said  Koert  Bartman, 
Sr.,  a  written  covenant  and  agreement  whereby  the  said  Ralph  D. 
Bartman  agreed  to  pay  to  his  father  during  his  lifetime,  the  sum 
of  #1,000.00  annually,  commencing  on  March  1,  19^5,  such  payments 
to  continue  during  the  lifetime  of  said  Koert  Bartman  Sr.,  annually 
on  the  1st  day  of  March  of  each  year,  and  if  the  wife,  Sunkea 
Bartman  outlived  her  husband  the  payments  were  to  continue  to  her 
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as  long  as  she  lived.  The  payments  were  to  be  a  lien  upon  the 
land  conveyed  to  Ralph  D.  Bartman  and  upon  the  crops  thereon. 
Ralph  D,  Bartman,  upon  the  execution  of  the  quitclaim  deed  assumed 
full  control,  managment  and  ownership  of  the  property  conveyed  to 
him. 

Sunkea  Bartman  died  on  July  14,  19^6  and  Koert  Bartman,  Sr., 
died  on  January  19th,  19^8.  Koert  Bartman  Jr.  is  the  executor 
appolited  under  the  will  of  Koert  Bartman,  Sr.,  deceased.  While 
it  is  neither  specifically  admitted  nor  denied,  it  seems  clear 
that  Ralph  D.  Bartman  did  not  make  the  payments  due  on  March  1, 
19^5 1  Itoroh  1,  19^6  and  March  1,  19^7.  The  executor  brings  suit 
for  the  unpaid  annuity  payments  due  on  the  dates  above  and  asks 
that  the  defendant  Ralph  Bartman  be  found  liable  for  the  amount 
due  under  said  annuity  agreement,  together  with  interest  and  costs 
and  that  the  amount  so  found  to  be  due,  with  interest  and  costs,  be 
decreed  to  be  a  lien  upon  the  land  conveyed  to  the  said  Ralph  D. 
Bartman  by  his  father  and  also  upon  the  crops  growing  thereon; 
that  in  the  event  the  amount  was  not  paid  within  a  time  to  be  fixed 
by  the  court  that  a  receiver  be  appointed  to  take  charge  of  the 
growing  crops  and  that  if  the  crops  would  not  pay  the  amount  due,  to 
sell  the  real  estate. 

The  defendants,  Ralph  D.  Bartman  and  Anna  K.  Bartraan,  husband 
and  wife,  filed  on  August  15,  19^9,  a  motion  to  dismiss  the  suit  on 
the  grounds  that  the  same  matter  was  in  litigation  in  the  Circuit 
Court  of  Mason  County  and  that  the  pending  suit  in  Mason  County  was 
a  bar  to  the  suit  in  Logan  County.  The  motion  was  overruled. 

The  defendants  then  filed  their  answer  and  a  motion  to  dismiss 
on  July  26,  1950,  admitting  the  defendant  Ralph  D.  Bartman  did  take 
full  control  and  ownership  of  the  property  at  the  time  conveyed  to 
him  by  his  father  and  admitting  the  death  of  his  father.  All  of  the 
other  matters  in  the  complaint  were  denied.  That  part  of  the 
answer  entitled  "Motion  to  Dismiss  the  Complaint"  was  ordered 
stricken.  The  cause  was  referred  to  a  Master  and  the  Master  held 
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a  hearing  and  filed  his  report  finding  that  Ralph  D,  Bartman  owed 
the  estate  of  Koert  Bartman,  Sr.,  the  sum  of  $1,000.00  for  the  year 
ending  March  1,  1945,  the  sum  of  $1,000.00  for  the  year  ending 
March  1,  1946  and  the  sum  of  $1,000.00  for  the  year  ending  March  1, 
1947.  The  Master  also  found  there  was  due  the  sum  of  $874.97  for 
the  part  of  the  year  ending  with  the  death  of  Koert  Bartman,  Sr. 
namely  January  19,  19^8,  with  five  per  cent,  interest  from  the  due 
date  of  each  annuity  year  up  to  January  19,  1948  and  for  costs  of 
suit. 

The  appellants  assign  nine  grounds  as  error.  Some  of  the 
errors  assigned  are  general  in  language  and  others  are  on  specific 
grounds.  For  the  purpose  of  this  appeal,  we  are  grouping  them  as 
follows: 

1.  Was  the  action  pending  in  Mason  County  a  bar  to  the  present 
suit? 

2.  Was  the  trial  court  correct  in  apportioning  the  annuity 
to  the  date  of  the  death  of  the  annuitant? 

3.  Should  decree  have  been  rendered  against  the  wife,  Anna  K. 
Bartman? 

4.  Did  the  proofs  sustain  the  decree? 

The  action  then  pending  in  Mason  County  was  a  suit  by  the 
appellant  against  his  father  Koert  Bartrnan,  Sr. ,  and  Sunkea  Bartman, 
and  Kate  Dless  and  Rudolph  Diess,  his  sister  and  brother-in-law, 
for  specific  performance  of  an  alleged  oral  contract  to  convey  other 
real  estate,  or,  in  the  alternative,  that  a  certain  annuity  and 
mortgage  contract  he  had  executed  and  delivered  to  his  father  be 
cancelled.  The  annuity  agreement  was  the  same  one  that  Is  sued 
upon  here.  Here  the  suit  is  by  the  Executor  of  the  Estate  of 
Koert  Bartman,  Sr.,  for  money  alleged  to  be  due  under  that  annuity 
agreement.  If  there  is  identity  of  parties  and  identity  of  causes 
or  issues,  then  it  must  be  conceded  that  the  present  suit  would  be 
barred.  An  examination  of  the  Issues  in  the  two  cases  will  easily 
show  that  there  is  not  such  identity  either  as  to  parties  or  issues. 
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la  the  hason  County  wise,  the  relief  sought  by  flalph  D.  Bartman, 
plaintiff  there  but  defendant  here,  was  for  specific  performance 
and  to  sat  aside  a  deed,  here  he  is  a  defendant  in  a  suit  seeking 
to  collect  on  a  written  agreement  to  pay  an  annuity.  In   the  Has on 
County  case  lie  sought  to  have  an  alleged  oral  agreement  enforced 
or  in  the  alternative  to  cancel  his  written  obligation  to  pay  his 
father  an  annuity  of  yl, 000,00  per  year.  Here  he  admits  that  he 
executed  the  written  agreement  for  the  annuity,  the  conveyance  of 
the  property  to  him  by  his  father  and  that  he  took  possession. 
There  can  be  no  question  that  the  deed  to  Ralph  D,  Dart man  and  the 
annuity  agreement,  were  all  a  part  of  one  transaction.  The   annuity 
agreement  shows  that  the  consideration  was  the  transfer  of  the  prop- 
erty to  him.  There  is  nothing  in  the  record  to  sustain  the  position 
of  the  appellants  that  the  annuity  agreement  was  part  of  any  agree- 
ment on  the  part  of  the  father  to  transfer  other  property  to  him. 
On  the  other  hand,  the  evidence  seems  clear  that  the  consideration 
of  the  annuity  was  the  transfer  of  the  land  in  Logan  County  to  him 
and  that  alone.  The  alternative  relief  sought,  would  not  of  itself 
make  the  issues  or  causes  identical  so  as  to  bar  this  suit.  It 
is  the  finding  of  this  court  that  the  causes  and  issues  and  the 
parties  of  the  two  suits  were  not  so  identical  as  to  bar  this 
suit  and  without  such  identity,  there  can  be  210  bar.  Cash  v. 
iialoney ,  402  III.  528. 

The  apportioning  of  the  annuity  to  the  date  of  the  death 
of  the  annuitant  was  error.  The  annuity  agreement  provided  for 
the  payment  of  an  annuity  of  ^1,000.00  on  or  before  Karon  1,  of 
each  year  as  long  as  Koert  Bartman,  Sr.  lived.  Koert  Bartman, 
Sr.,  died  on  January  19th,  1948.  This  court  in  Bell  v.  S^elhoff 
204  111.  A&p.   618,  said:   "If  an  annuitant  dies  before  the  day 
of  payment,  his  representative  cannot  claim  any  portion  of  the 
annuity  for  the  current  terra."   Plaintiff  herein  claims  that  the 
contract  itself  discloses  gin  intention  to  make  the  annuity 
apportionable.  We   do  not  think  this  position  can  be  sustained. 
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It  is  true,  there  are  words  in  the  annuity  agreement  which  could  make 
the  payment  of  the  annuity  to  Sunkea  Bartnan  apportionable  but  Sunkea 
Bartman  predeceased  iioert  Bartman,  Sr.,  and  there  is  nothing  in  the 
agreement  to  make  the  annuity  apportionable  to  him.  To  hold  otherwise 
would  be  to  read  into  the  agreement  words  tiiat  are  not  there.   fhe  same 
is  true  as  to  the  contention  that  where  the  annuity  is  a  means  of 
support,  it  is  apportionable.  Again,  the  document  itself  and  the  record 
will  not  support  this  contention, 

.Anna  K.  Bartman  is  the  wife  of  Palph  D.  Bartman.  She  has  and 
has  had  since  the  conveyance  to  her  husband  of  the  land  in  Logan  County, 
an  inchoate  right  of  dower.   It  is  true  the  prayer  of  the  complaint 
does  not  ask  for  a  decree  against  her.  It  is  true  that  the  Hester1 8 
report  does  not  recommend  a  decree  against  her  but  she  has  been  in 
the  case  from  the  beginning,  because  she  is  the  wife  of  Ralph  D. 
Bartman,  the  obligor  under  the  annuity  agreement,  and  because  she 
does  have  that  inchoate  right  of  dower.  She  is  a  necessary  defendant 
and  party  since  if  the  land  is  sold  to  satisfy  the  decree,  her  rights 
must  be  extinguished.  There  is  another  matter  that  should  be  considered, 
If  there  was  a  misjoinder  as  to  Anna  K.  Bartman,  it  should  have  been 
raised  in  the  trial  court.  This  was  not  done.  There  is  ample  author- 
ity that  misjoinder  of  parties  cannot  be  raised  for  the  first  time 
on  appeal.  Ohio  Oil  Company  v.  Daughtee.  240  111.  3ol;  Curry  v.  Cotton. 
356  111.  533. 

Then  there  is  the  point  raised  by  the  appellant  that  the  proofs 
do  not  sustain  the  decree.  We  think  that  they  do.  There  seems  to  be 
no  question  of  the  written  agreement  to  pay  the  annuity.  There  seems 
to  be  no  question  that  it  was  not  paid  and  no  claim  is  made  that  it 
was  paid.  The  fact  that  the  annuity  agreement  does  not  show  tne 
county  in  which  the  land  was  located  is  not  important  in  view  of  the 
fact  that  the  annuity  agreement  recites  that  it  is  made  in  consider- 
ation of  the  giving  of  the  quitclaim  deed  and  the  deed  itself,  which 
is  in  evidence  does  recite  the  full  and  complete  description. 

A  point  is  raade  by  the  appellants  that  there  is  no  provision 
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for  interest  In  the  annuity  agreement.   That  Is  true  but  In  the 
case  of  Qa^laher  v.  Herbert,  117  111.  160,  the  court  there  allowed 
interest  on  the  annuity  payments  from  the  time  they  became  due. 
In  that  case,  as  in  this,  there  was  no  specific  provision  for 
interest. 

The  decree  of  the  trial  court  is  affirmed  as  to  all  matters 
except  that  part  of  the  decree  relating  to  the  payment  of  the 
proportionate  part  of  the  year  of  the  annuity  payment,  namely 
$87^.97  and  interest  on  that  sum  and  as  to  that  part,  the  decree 
is  reversed  and  remanded  with  directions  to  amend  the  amount  to 
be  paid  under  the  decree  to  the  sun  of  03,000.00  with  interest  and 
costs. 

Affirmed  in  part  and  reversed  in 
part,  with  directions. 
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HAROLD  G-.   CHARPENTIER,    et   al., 

Plaintiffs  -  Appellees, 
v. 

CARL  KAHN,    et   al. , 

Defendants  -  Appellants. 


APPEAL  FROM 

SUPERIOR  COURT 


COOK  COUNTY. 

3  4'(>    ±©A®    7r- O  ft 


J 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  to  rescind  a  contract  for  a  deed 
and  an. escrow  agreement,  and  to  recover  $4,000  deposited  in 
escrow.  The  decree  was  in  favor  of  the  Charpen tiers,  here- 
inafter referred  to  as  plaintiffs,  and  defendant  Cowen, 
escrowee,  was  ordered  to  pay  over  the  deposit.  Defendants 
have  appealed, 

March  21,  19^9  plaintiffs,  as  Charpentier  Wood 
Products,  advertised  in  the  Chicago  Tribune  for  a  lease  9f 
a  first  floor  area  zoned  for  industrial  use.  Defendants, 
owners  of  the  premises  at  25^2  North  Lincoln  Avenue  in  the 
city  of  Chicago,  offered  the  premises  to  plaintiffs  in 
response  to  the  advertisement.  Early  in  April  while  plain- 
tiffs were  being  shown  the  premises,  defendants  expressed 
a  preference  for  selling  rather  than  renting.   On  April 
18,  19^9  a  contract  for  a  deed  was  made  and  a  concurrent 
escrow  was  established.   The  purchase  price  was  $l6?000j 
the  terms  9f  sale  requiring  immediate  payment  of  $2,000, 
another  $2,000  within  three  days,  and  monthly  payments  of 
$250  thereafter.   The  escrow  agreement  prpvided  that  $4,000, 
the  first  two  payments  under  the  contract,  deposited  in 
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Plaintiffs  -  Appellees, 
v.  .  ( 
CARL  KAHN,  et  al., 

Defendants  —  Appellants, 


APPEAL  FROM 

SUPExRIOR  COURT 
COOK  COUNTY, 


MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  suit  to  rescind  a  contract  for  a  deed 
and  an.  escrow  agreement,  and  to  recover  $^-,000  deposited  in 
escrow.   The  decree  was  in  favor  of  the  Charpentiers,  here- 
inafter referred  to  as  plaintiffs,  and  defendant  Cowen, 
escrowee,  was  ordered  to  pay  over  the  deposit.   Only,  the 
Kahns,  hereinafter  referred  to  as  defendants,  have  appealed. 

March  21,  19^-9  plaintiffs,  as  Charpentier  Wood 
Products,  advertised  in  the  Chicago  Tribune  for  a  lease  of 
a  first  floor  area  zoned  for  industrial  use.   Defendants, 
owners  of  the  premises  at  25^2  North  Lincoln  Avenue  in  the 
city  of  Chicago,  offered  the  premises  to  plaintiffs  in 
response  to  the  advertisement.   Early  in  April  while  plain- 
tiffs were  being  shown  the  premises,  defendants  expressed 
a  preference  for  selling  rather  than  renting.   On  April 
18,  19^-9  a  contract  for  a  deed  was  made  and  a  concurrent 
escrow  was  established.   The  purchase  price  was  $l6?000? 
the  terms  of  sale  requiring  immediate  payment  of  $2,000, 
another  §2,000  within  three  days,  and  monthly  payments  of 
$250  thereafter.   The  e scroll  agreement  provided  that  §^-,000, 
the  first  two  payments  under  the  contract,  deposited  in 
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escrow  would  be  disbursable  to  defendants  "in  the  event 
Carl  Kahn  or  someone  In  his  behalf  causes  a  change  to  be 
made  in  the  zoning  ordinance  .  .  ,  wherein  and  whereby  said 
premises  may  be  used  for  light  manufacturing  purposes,  .  .  . " 
Plaintiffs  were  to  pay  0500  toward  obtaining  the  variation, 
and  defendants  were. to  share  expenses  equally  should  the 
variation  be  denied. 

On  April  20  an  application  was  made  to  the  Zoning 
Board  of  Appeals  for  the  variation.   April  27  plaintiffs 
moved  into  the  premises.  May  9,  the  Board  of  Appeals 
recommended  the  variation,  and  on  June  3  it  was  granted  by 
the  city  council  on   condition  that  any  permits  for  use  under 
the  variation  were  to  be  obtained  within  three  months  of  the 
effective  date  and  were  to  comply  with  all  other  city 
ordinances,   June  10  the  Fire  Prevention  Bureau  of  the 
Chicago  Fire  Department  notified  plaintiffs  in  writing  to 
cease  operation  of  the  woodworking  shop  because  of  noncom- 
pliance with  the  fire  prevention  regulations.   Plaintiffs 
demanded  that  the  defendants  do  what  was  necessary  to  bring 
the  premises  under  compliance.   Defendants  refused  on  the 
ground  that  their  contract  did  not  require  them  to  do  so. 
Plaintiffs  moved  from  the  premises  July  3»  a*i&  filed  this 
suit  August  16, 

The  issues  were  referred  to  a  master,  on  whose 
recommendation  the  chancellor  found  the  equities  with  plain- 
tiffs.  The  decree  nullified  the  contract  for  the  deed  and 
the  escrow  agreement,  and  ordered  their  cancellation,  and 
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ordered  repayment  of  the  deposit.   It  disallowed  $500  ex- 
penses incurred  in  connection  with  the  zoning  variation, 
$1,200  moving  expenses,  and  $566.81  expenses  for  electrical 

work* 

The  ultimate  findings  of  the  master,  approved  by 
the  chancellor,  were  that  the  defendants  were  guilty  of 
fraud  in  failing  to  disclose  that  the  premises  could  not  "be 
used  for  woodworking  purposes;  that  there  was  not  compliance 
with  the  defendants1  undertaking  in  the  escrow  agreement 
since  the  variation  was  limited  to  manufacture  of  small 
wooden  boxes  and  made  conditional  in  other  respects;  and 
that  plaintiffs  gained  nothing  by  the  variation  because 
with  the  structural  deficiencies,  the  use  was  still  not 
permissible. 

Defendants  do  not  contend  that  these  findings  are 
against  the. weight  of  evidence  or  that  they  are  unsupported 
by  evidence.  They  contend  that  the  findings  are  not  justi- 
fied oy  the  evidentiary  findings  of  fact  approved  by  the 
chancellor. 

The  pertinent  findings  of  fact  are  that  plaintiffs 
on  assurance  of  defendants  that  a  variation  permitting  a 
xroodworking  shop  would  be  obtained  moved  into  the  premises; 
that  though  a  variation  x-ras  obtained  plaintiffs  thereafter 
were  prevented  from  conducting  their  business  because  the 
premises  were  not  suitable;  that  defendants  thereafter 
refused  to  bring  the  premises  into  conformity  with  building 
regulations;  that  defendants  had  had  to  cease  operation  of 
their  woodirorking  shop  for  the  same  reason  previously^  that 
they  knew  when  they  sold  the  premises  that  a  woodworking 
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shop  could  not  be  conducted  there;  and  that  they  knew 
structural  changes  would  have  to  be  made  even  though  a 
variation  was  granted. 

The  variation  granted  by  the  city  council  permitted 
the  operation  of  a  shop  for  making  small  wooden  boxes  on 
the  first  floor  of  the  premises.   Nevertheless,  about  a 
week  after  its  passage  the  Fire  Prevention  Bureau  notified 
plaintiffs  to  cease  operation  because  the  premises  were  not 
suitable  for  a  woodworking  shop  under  section  63-2  of  the 
Chicago  Code.   Under  that  section,  a  "woodworking"  occupancy 
was  defined  as  a  hazardous  use  not  permitted  in  "any  build- 
ing or  any  other  occupancy  except  as  otherwise  provided  in 
Chapter  51  •  •  •  for.  the  purpose  of  auxiliary  to  the 
hazardous  use  .  .  .  ."   The  variation  was  conditioned  on 
permits  granted  thereunder  clearing  other  departments  of 
building  inspection,  etc.  in  the  city. 

The  building  premises  consisted  of  two  stories,  the 
front  half  of  which  was  frame  and  the  rear  half  brick,  and 
an  attic  above  the  front  half.  When  plaintiffs  were  shown 
the  premises  on  April  2,  19^9,  they  observed  that  the 
defendants  lived  in  an  apartment  in  the  front  half  of  the 
second  floor  and  had  two  bedrooms  in  the  attic.   They  also 
observed  defendants1  woodworking  shop  in  the  rear  of  the 
second  floor.   The  first  floor  was  vacant  and  was  Jjclear 
all  the  way  through  ...  no  partitions,  no  fire  walls*" 

The  record  does  not  show  clearly  why  the  Fire 
Department  considered  the  premises  unsuitable  nor  what  was 
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required  to  render  them  suitable.   The  implication  is  that 
a  fire  wall  would  have  to  be  built.   The  question  is  whether 
defendants  were  guilty  of  fraud  in  failing  to  inform  plain- 
tiffs that  the  previous  woodworking  operation  was  stopped 
by  the  Fire  Department  and  that  a  fire  wall  was  necessary 
even  though  the  zoning  variation  was  granted. 

We  thinlc  that  the  finding  of  fraud  is  erroneous.   It 
is  undisputed  that  when  plaintiffs  purchased  the  property 
they  knew  the  operation  of  a  woodworking  shop  would  violate 
the  zoning  laws  unless  a  variation  was  granted.   They  also 
knew  that  any  previous  operation  oy   defendants  of  a  wood- 
working shop  was  a  violation.   Knowledge  of  the  letter  from 
the  Fire  Department  to  defendants  might  have  been  an  addi- 
tional warning  to  plaintiffs  but  even  if  there  had  been  a 
fire  wall  the  zoning  variation  was  essential  and  plaintiffs 
knew  it. 

Plaintiffs  were  not  prudent  in  making  the  purchase 
and  moving  into  the  premises  on  the  assurance  of  defendants 
that  a  variation  would  be  granted.   This  assurance  could  have 
been  nothing  more  than  an  opinion.   Had  they  waited  for  the 
granting  of  the  variation,  they  would  then,  pursuant  to  the 
ordinance,  have  necessarily  had  to  obtain  clearance  from, 
the  Fire  Prevention  Bureau  and  would  likely  have  learned, 
even  if  they  did  not  inquire,  that  the  premises  were  not 
suitable  for  the  intended  purpose. 

Plaintiffs  had  been  in  the  woodworking  business 
before  the  instant  transaction.   Presumably  they  knew  the 
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Chicago  Code  regulations  governing  the  use  of  premises. in 
that  business,  (Carondelet  Iron  Works  v.  Moore,  73  111.  65), 
yet  they  inspected  the  premises  before  mailing  the .  agreement 
to  buy  and  had  noticed  the  absence  of  a  fire  wall.   This 
knowledge  should  have  put  them  on  inquiry  as  to  the  authority 
for  defendants*  previous  conduct  of  a  woodworking  shop  and 
their  cessation  of  the  operation. 

Under  these  circumstances  we  are  impelled  to  conclude 
that  the  record  does  not  justify  the  finding  of  fraud  and 
that  the  decree  is  erroneous.  . Carondelet  Iron  Works  v. 
Ho  ore,  78  111.  65;    C-reenwood  v.  Fenn,  13  6  111.  1^7;  Bun  de  sen 
v.  Lewis,  368  111.  623. 

Plaintiffs  rely  upon  Stephens  v.  Clark,  3Q5  111.  408, 
and  Roper  v.  Sangamon  Lodge  Number  6,  91  111.  518.   In  the 
former,  the  defense  of  fraud  proven  consisted  of  positive 
statements  misrepresenting  the  character  of  the  land,  — — > 
even  though  the  defendants  had  inspected  in  part, — ^-and  the 
use  of  "by-bidders"  at  the  auction  of  the  property.   In  the 
latter,  the  defense  of  fraud  charged  was  the  withholding  of 
information  by  the  members  and  officers  of  a  fraternal 
organization  of  the  previous  default  of  the  lodge  treasurer 
who  was  to  be  bonded.   The  court  affirmed  the  sustaining 
of  the  demurrer  saying!   "But  the  rule  [fraud  by  concealment] 
does  not  apply  when  the  defect  or  important  information  is. 
as  accessible  to  one  person  as  the  other."   91  111*  at  520. 
These  cases  do  not  stand  in  the  way  of  the  conclusion  reached. 
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The  conclusion  we  have  reached  requires  that  the 
decree  nullifying  the  contract  for  deed  and  the  escrow 
agreement  be  reversed.   The  reversal  of  the  decree  is  with- 
out prejudice  to  whatever  legal  claim  plaintiffs  may  have 
under  the  agreement  to  procure  the  variation,  or  otherwise. 
We  expressly  refrain  from  passing  upon  any  such  claim. 

For  the  reasons  given  the  decree  is  reversed  and 

the  cause  remanded  with  directions  to  proceed  in  accordance 

with  the  views  expressed  in  this  opinion. 

DECREE  REVERSED  AND  CAUSE  REMANDED 
WITH  DIRECTIONS  TO  PROCEED  IN 
ACCORDANCE  WITH  THE  VIEWS  EXPRESSED 
IN  THIS  OPINION. 

LEWE  AND  FEINBERC-,  JJ.  CONCUR. 
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..  Our  conclusion  is  that  plaintiffs'  suit  is  without 

equity.,  Whatever  legal  claim  plaintiffs  may  have  under  the 

agreement  to  pro  cur  e\  the  variation,  or  otherwise,  was 

accordingly  not  within  the  jurisdiction  of  the  chancellor 

and  this  opinion  should  not  be  construed  as  having  passed 

on  any  such  claim. 

For  the  reasons  given  the  decree  is  reversed  and 

the  cause  remanded  with  directions  to  dismiss  the  bill  for 

want  of  equity. 

I 
DECREE  REVERSED  AND  CAUSE  REMANDED 
WITH  DIRECTIONS  TO  DISMISS  THE  BILL. 

LEWE  AND  FEIN3ERG-,  JJ.  CONCUR. 
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ROBERT  BOGUE,  a  Minor,  by  his 
mother  and  next  friend,  CONSTANCE 
BOGUE, 

Plaintiff  -  Appellee, 


v. 


JOHANNA  LARSON,  HFLEN  MYERS,  EDGAR 

A.  SCHEUBERT  and  CHARLES  E.  SCHEUBERT, 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 
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Defendants   -  Appellants. 
MR.  PRESIDING  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  personal  injury  action  brought  by  a  four- 
year  old  boy  through  his  next  friend.  The  verdict  was  in 
plaintiff's  favor  in  the  amount  of  $20,000  and  judgment  was 
entered  on  the  verdict.   Defendants  have  appealed. 

The  defendants  owned  an  apartment  building,  the  back 
of  which  is  adjacent  to  a  north-south  alley.  Plaintiff's 
home  was  across  the  alley  from  defendants'  building.   In  the 
rear  wall  of  defendants'  building  near  the  surface  of  the 
alley  were  two  metal  doors,  previously  used  for  the  removal 
of  ashes.   Plaintiff  was  playing  in  the  alley  and  in  some 
way  injured  his  left  eye  by  coming  into  contact  with  an  iron 
rod  protruding  from  the  metal  doors  into  the  alley.  The  eye- 
ball was  lacerated  and  the  loss  of  sight  resulted. 

Defendants  offered  no  witnesses  at  the  trial.  At  the 
close  of  plaintiff's  case,  they  made  a  motion  for  directed  ver- 
dict. This  motion  was  denied  and  after  the  verdict  for  plain- 
tiff was  returned,  defendants  made  a  motion  for  a  new  trial  which 
was  subsequently  withdrawn.  The  only  point  raised  in  this  court 
is  the  question  of  law  whether  there  is  any  evidence  tending 
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to  prove  that  the  negligence  of  the  defendants  was  the 
proximate  cause  of  plaintiff's  injury. 

In  considering  the  question  of  law  presented,  we 
take  only  the  evidence  favorable  to  plaintiff  and  draw 
Inferences  therefrom  most  strongly  in  his  favor.   There  is 
testimony  that  the  iron  rod  protruding  into  the  alley  from 
the  metal_  doors  extended  20"  above  the  surface  of  the_ alley. 
Plaintiff,  who  was  six  years  old  at  the  time  of  trial, 
testified  that  while  playing  in  the  alley  he  slipped  on 
some  "stuff"  or  "ashes"  and  "hurt"  his  eye  on   the  rod. 

Defendants  claim  that  the  slipping  upon  the  "stuff" 
was  an  intervening  cause  which  broke  the  causal  connection 
between  defendants*  negligence,  which  is  admitted,  and  the 
injury.  We  disagree.  We  think  that  reasonable  man  might 
differ  on  the  question  whether  defendants,  as  reasonably 
prudent  persons,  should  have  foreseen  that  children  playing 
in  the  alley  were  likely  to  slip  on  "stuff"  or  "ashes"  and 
stumble  or  fall  upon  the  rod  which  was  negligently  permitted 
to  protrude  into  the  alley.  Merlp,  v.  Public  Service  Co., 
381  111.  300,  317.   For  this  reason,  the  testimony  that 
plaintiff  slipped  on  the  "stuff"  or  "ashes"  was  some  evidence. 
of  loroximate  cause  and  the  question  was  properly  for  the  jury. 

In  Carr  v.  Lee  J.  Belli  Hotel  Corporation,  321  111. 
App.  432,  this  court  affirmed  a  judgment  on  a  directed 
verdict  for  defendant  because  the  "alleged  negligent  act" 
of  keeping  a  door,  not  protruding  into  the  alley  on  which 
it  faced,  unlocked  xvas  nothing  more  than  a  condition.   The 
act  of  plaintiff  there  in  slipping  on  the  ice  and  falling 
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was  said  to  be  the  proximate  cause.   In  that  case,  negligence 

was  not  admitted  by  the  defendant  and  the  unlocked  door  was 

on  private  property.   Herej  defendants'  negligence  was 

responsible  for  the  rod  protruding  into  the  public .  alley  so 

as  to  present  danger  to  the  children  playing  there.   In 

Berg  v.  New  York  Central  Railroad,  391  Hi.  52,  the  supreme 

court  affirmed  the  appellate  court  which  had  reversed  a 

judgment  on  a  verdict  for  plaintiff.   Though  it  approved  the 

principle,  employed  by  the  appellate  court,  of  foreseeability 

on  the  part  of  the  wrongdoer,  it  affirmed  on  the  principle 

that  "an  injury  can  not  be  attributed  to  a  cause  unless, 

without  it,  the  injury  would  not  have  occurred."   The  court 

said  that  the  collision  could  have  been  avoided  had  it  not 

been  for  the  ice  on  the  roadway  on  Xirhich  the  car  in  which 

plaintiff  was  riding  skidded,  and  it  concluded  that  the  ice 

was  the  proximate  cause  of  the  injury. 

In  the  instant  case,  on  either  principle  found  In 
the  Berg  case,  there  was  testimony  tending  to  prove  that  the 
rod  was  the  proximate  cause.   In  plaintiff's  favor  we  take 
as  true  the  testimony  that  plaintiff  hurt  his  eye  on  the  rod 
which  was  projecting  into  the  alley  at  a  height  of  20"  above 
the  ground.   This  is  some  evidence  that  plaintiff  would  not 
have  been  hurt  had  it  not  been  for  the  negligent  maintenance 
of  the  rod.  We  have  already  pointed  out  that  under  the 
principle  of  foreseeability,  the  question  of  proximate  cause 
was  for  the  jury. 

For  the  reasons  given,  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
LEWE  AND  FEINBERG,  JJ.  CONCUR, 
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RESTVALE  CEMETERY,  INC., 

Appellee, 
v. 

REVEREND  CLEO  WILLIAMS, 

Appellant, 
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APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 
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MR,  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiff  obtained  a  judgment  by  confession  against 
defendant  on  a  note  allegedly  signed  by  defendant.   Defendant 
filed  a  petition  to  vacate  the  judgment  and  to  allow  him  to 
defend.   The  petition  alleged  that  the  note  sued  upon  was  not 
signed  by  defendant  and  that  the  purported  signature  was  a 
forgery.   Upon  a  hearing  of  the  petition,  an  order  was  entered 
allowing  defendant  to  defend,  the  judgment  to  stand  as  secur- 
ity.  Thereafter,  a  trial  was  had  upon  the  merits,  resulting 
in  an  order  confirming  the  original  judgment  by  confession 
and  denying  the  petition  to  vacate. 

The  undisputed  testimony  of  defendant  is  that  he 
did  not  sign  the  note  sued  upon  and  authorized  no  one  else 
to  sign  it  for  him. 

Plaintiff  requested  and  was  afforded  an  opportunity 
by  the  trial  court  to  produce  evidence  by  a  handwriting, ex- 
pert as  to  the  genuineness  of  the  signature  in  question,  but 
no  such  rebuttal  evidence  was  produced. 

Upon  this  evidence  the  trial  judge  should  have 
vacated  the  original  judgment  by  confession  instead  of  con- 
firming it.   The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded  with  directions  to  vacate  the  original 
judgment  ov   confession  and  to  enter  judgment  for  defendant. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
KILEY,  P.J.  AND  LEWE,  J.,  CONCUR. 


VERN  E.  ALDEN, 


..  439' 


Appellee, 


v. 


HENRY  A.  STROMSEM,  HAROLD  J. 
STROMSEM  and  CLEMENS  U.  BRINKMAN, 

Appellants. 


APPEAL   FROM 


SUPERIOR   COURT, 


COOK   COUNTY 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sued  to. recover  engineering  fees  alleged 
to  be  due  from  defendants.   The  jury  returned  a  verdict 
in  the  amount  of  $^-7^6.82  against  all  the  defendants. 
Separate  notions  of  the  defendants  Stronsen  and  defendant 
Brinkman  to  set  aside  the  verdict  and  grant  a  new  trial 
were  overruled,  and  judgment  was  entered  on  the  verdict, 
fron  which  an  appeal  has  been  taken. 

It  appears  from  the  evidence  that  in  June  19^3 
Brinkman  and  the  Stromsems  entered  into  a  written  contract, 
pursuant  to  which  the  Stromsems  deposited  $5000.00  to  the 
credit  of  Brinkman  in  escrow  with  the  American  National  Bank 
and  Trust  Company  of  Chicago.   The  agreement  provided  that, 
pending  the  organization  of  a  corporation  for  the  purpose 
of  engaging  in  the  manufacture  and  sale  of  industrial  alcohol, 
that  sum  would  be_ disbursed  to  Brinkman  as  the  parties  might 
in  writing  direct,  but  that  upon  the  organization  of  the 
corporation  the  balance  of  the  money  in  escrow  was  to  be 
delivered  to  the  corporation  and  the  escrow  terminated. 

The  escrow  agreement  provided  that  until  the  pre- 
sentation of  a  certificate  of  incorporation,  the  funds  were 
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to  be  disbursed  to  Brinkman  as  the  parties  to  the  escrow 
should  direct,  that  upon  presentation  of  a  certificate  of 
incorporation  issued  by  the  secretary  of  state  of  Illinois, 
the  escrowee  was  to  transfer  the  $5000* 00 ,  or  so  nuch  as 
remained  thereof,  to  Brinkman,  who  in  turn  was  to  transfer 
it  to  the  corporation,  and  that  in  the  event  the  certificate 
was  not  presented  by  September  15,  19^-3*  the  suns  remaining 
on  hand  were  to  be  turned  over  to  the  Stromsems.   Pursuant 
to  these  written  agreements,  $5000.00  was  deposited  by  the 
Stromsems  with  the  escrowee,  and  over  a  -period  of  time  all 
the  funds  were  disbursed. 

As  between  the  Stromsems  and  Brinkman,  their  written 
agreement  i^rcvided  that  Brinkman  would  procure  a  lease  to 
a  brewery  known  as  the  Brand  Brewery, and  that  Brinkman  would 
organize  a  corporation  for  the  purpose  of  engaging  in  the 
manufacture  and  sale  of  industrial  alcohol;  that  upon 
securing _  such  lease,  Brinkman  would  assign  it  to  the  cor- 
poration, together  with  certain  other  personal-service 
contracts,  and  receive  in  exchange  therefor  the  entire 
capital  stock  of  the  corporation;  that  Brinkman  would. there- 
upon cause  to  be  transferred  to  the  Stromsems  $15,000.00 
par  value  of  the  capital  stock  issued  to  Brinkman  from  the 
corporation, . and  that  the  Stromsems  would  be  entitled  to 
keep  $10,000.00  par  value  of  such  stock  free  of  any  claims 
of  Brinkman,  and  that  with  respect  to  the  remaining  $5000.00 
par  value  stock,  the  Stromsems  had  the  option  either  to 
retain  the  same  or  to  require  Brinkman  to  purchase  that 
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amount  of  stock  from  then  for  $5000.00,  the  par  value 
thereof;  that  in  the  event  the  Stromsems  elected  to  require 
Brinkman  to  purchase  such  shares  from  then,  Brinknan  was  to 
be  given  a  period  of  one  year  in  which  to  pay  for  the  shares; 
and  that  Brinknan  was  not  to  be  liable  to  the  Strcnsems 
for  any  nonies  withdrawn  fron  the  escrow  but  was  to  deliver 
an  accounting  showing  that  the  noney  had  been  properly 
expended  for  the  benefit  of  the  corporation,  either  before 
or  after  its  organization. 

Alden,  an  engineer,  was  a  nenber  of  a  firn  consisting 
of  several  partners  doing  business  under  the  name  Vern  E. 
Alden.  All  the  engineering  work  referred  to  in  this  liti- 
gation was  done  by  that  firm.  .Alden  dealt  exclusively 
with  Brinknan  or  with  Robert  J.  Hilliard,  an  attorney.   He 
was  informed  that  a  corporation  was  to  be  formed  which 
would  take  over  the  project,  and  all  his  bills  were  rendered 
to  that  corporation.   He  never  knew  or  heard  of  the  Stromsems 
until  he  saw  them  in  court  at  the  trial  of  the  case,  had 
never  talked  to  either  of  them  or  had  any  communication 
with  them.  He  testified  that  "bills  were  sent  to  the  Chicago  i 
Industrial  Alcohol  Corporation  because  I  was  informed  that 
this  was  a  corporate  project." 

It  appears  from  the  evidence  that  Alden  was  engaged 
by  Brinkman  to  do  the  engineering  work  on  the  project  on 
behalf  of  the  corporation  proposed  to  be  formedt   His  original 
estimate  for  the. work,  as  disclosed  by  the. evidence,  was 
the  sum  of  $1175.00,  which  was  paid  to  him.  Later  he  rendered 
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an  invoice  for  $6696.82,  less  $1175.00,  and  claimed  a  balance 
of  $5521.82,   No  bills  were  ever  rendered  to  the  Stronsems 
or  anyone  but  the  corporation. 

Brinkman  testified  that  he  had  become  interested  in 
converting  the  Brand  Brewery  into  an  alcohol  plant;  that 
he  retained  Hilliard  to  act  as  his  attorney,  and  after  con- 
versations with  the  Stronsems  extending  over  two  months, 
he  persuaded  them  to  advance  the  sum  of  $5000.00  as  expenses 
for  launching  the  project;  that  he  specifically  told  Alden 
that  engineering  fees  were  to  be  paid  for  by  the  corporation, 
and  that  pursuant  to  such  conversations  all  Alden' s  bills 
were  rendered  to  the  corporation;  that  he  never  represented 
himself  to  be  the  agent  of  either  of  the  Stromsems,  and  that 
the  Stromsems  never  made  any  recommendations  about  the  hiring 
of  Alden. 

The  engineering  work  of  the  Alden  firm  was  rendered 
In  connection  with  drawing  up  plans  for  the  alteration  and 
conversion  of  the  plant,  and  also  in  connection  with  pre- 
paring two  applications  to  the  War  Production  Board  for 
authority  to  construct  the  plant  at  the  Brand  Brewery 
according  to  those  plans.   These  applications  were  sent  to 
the  WB   in  Washington,  D.  C.  In  July  19^  the  board  wrote  to 
the  Chicago  Industrial  Alcohol  Corporation  advising  that 
both  applications  were  disapproved.   Shortly  prior  to  the 
letters  of  disapproval,  the  WPB  had  written  to  Hilliard 
stating,  among  other  things,  that,  because  of  claims  of  the 
War  Food  Administration,  grain  supplies  were  critically  short, 
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and  accordingly  the  board  had,  for  almost  a  year  and  a  half, 

refused  approval  of  any  project  which  proposed  any  new  use 
of  grains. 

The  complaint  alleged  that  Alden  was  hired  to  do 
engineering  work  by  Brinkman,  who. was  acting  for  himself 
•and  as  the  agent  of  the  Stromsems.   We  have  examined  the 
record  and  find  no  evidence  which  would  warrant  the  con- 
clusion that  Brinkman  acted  as  agent  of  either  of  the 
Stromsems;  in  fact,  the  evidence  is  substantially  all  to 
the  contrary.   The  written  agreement  between  Brinkman  and 
the  Stromsems  does  not  disclose  any  such  agency,  and  the 
oral  testimony  of  both  the  Stromsems  and  Brinkman  specifically 
denied  such  agency.   Plaintiff,  evidently  realizing  the  diffi- 
culty of  sustaining  his  complaint  upon  that  theory,  sought 
recovery  on  trial  of  the  case  upon  the  theory  of  joint 
adventure,  and  in  instruction  No.  U-t    tendered  by  plaintiff 
over  defendants'  objection,  the  court  submitted  to  the  jury 
the  issue  of  joint  adventure  as  the  determining  factor  in 
the  case.   That  instruction  reads  as  follows:   "You  are  in- 
structed that  when  two  or  more  persons  are  associated  to 
carry  out  a  single  business  enterprise  for  profit,  their 
business  enterprise  is  termed  a  'Joint  adventure,'  and  the 
parties  so  associated  are  termed  'joint  adventurers.'  If 
you  find  from  the  evidence  under  the  instructions  of  this 
Court  that  the  defendants  and  each  of  them  were  associated 
in  the  carrying  out  of  an  enterprise  involving  the  conversion 
of  the  Brand  Brewery  into  a  plant  for  the  production  of 
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industrial  alcohol,  and  that  they  were  so  associated  in  the 
expectation  of  making  a  profit  thereby,  and  you  further 
find  that  the  defendants  and  each  of  then  had  some  right 
to  direct  and  govern  the  conduct  of  the  others  in  connection 
with  this  enterprise,  then  ycu  are  instructed  that  the 
defendants  and  each  of  them  were  engaged  in  a  joint 
adventure.   In  such  case  you  are  instructed  that  a  member 
of  the  joint  adventure  can  bind  his  undisclosed  associates 
by  such  contracts  as  are  reasonably  necessary  to  carry  out 
the  venture."  This  instruction  defining  joint  adventure  is 
too  broadly  and  loosely  framed,  and  probably  resulted. in 
the  verdict  and  judgment  from  which  defendants  appeali   No 
association  of  any  kind  is  left  untouched;  whether  persons 
are  associated  with  each  other  as  stccldiolders,  investors, 
lender— borrower,  or  trustee— beneficiary,  each  has  some 
expectation  of  profit  or  gain,  and  each  has  some  control 
oVer  the  co-related  party.   Under  such  an  instruction,  each 
of  the. class  of  persons  would  be  liable  for  the  acts  of  the 
others.   The  instruction  does  not  correctly  state  the  law. 
"A  joint  adventure,  *  *  *  as  well  as  a  partnership,  is 
controlled  by  the. terms  of  the  agreement  under. which  it  is 
formed  or  created."   Harmon  v.  Martin,  395  111.  595*  Under 
the. provisions  of  the  Illinois  Uniform  Partnership  Act  (111. 
Rev.  Stat.  1951»  ch.  106  1/2)  it  is  evident  that  there  is 
no  basis  for  finding  that  the  Strom sens  were  joint  adventurers} 
they  were  not  partners  as  to  each  other,  nor  as  to  third 
persons.   Furthermore,  a  joint  adventure  requires  a  common 
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ownership  of  property,  and  there  was  no  such  ownership 
by  the  Stromsems  and  Brinkman,,   A  joint  adventure  is  further 
refuted  by  the  fact  that  there  was  no  sharing  of  gross 
profits  or  returns  of  the  business;  the  stock  which  the 
Stromsems  were  to  receive  was  supposed  to  represent  their 
advancement  of  $5000«00»  an&  although  they  were  to  become 
shareholders  of  the  corporation  and  receive  dividends  on 
their  stock,  these  circumstances  cannot  be  regarded  as  in- 
dicating that  they  were  to  receive  a  share  of  the  profits 
of  the  business  in  the  sense. that  partners  participate  in 
the  profits  of  a  partnership.   In  the  early  case  of  Fougner 
v.  First  Katicnal  Bank  of  Chicago,  141  111.  12^,  it  was 
held  that  the  sharing  of  profits  is  a  fundamental  test  in 
determining  whether  a  partnership  or  joint  adventure  exists, 
and  of  course  the  burden  of  proving  the  relationship  is 
upon  plaintiff,  who  claimed  its  existence.   Furber  v.  Page, 
1*K3  HI.  622;  see  also  W.  F.  Bleck  &  Co.  v.  Soeffing,  2^1 
111.  App.  kO,    which  is  somewhat  analogous  to  the  case  at  bar. 

As  we  read  the  record,  the  Stromsems,  under  the 
written  agreement,  simply  put  up  $5000.00  of  their  money, 
for  which  they  were  to  receive  stock  in  the  corporation, 
and  in  which  Brinkman  was  to  be  the  principal  stockholder. 
The  enterprise  originated  with  Brinkman,  who  needed  a  small 
capital  to  initiate  the  project,  which  necessitated,  among 
other  things,  the  use  of  engineering  services.   The  $15,000.00 
in  stock  which  the  Stromsems  were  to  receive  should  be 
regarded  as  nothing  more  than  a  bonus  for  advancing  the 
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initial  engineering  expenses  and  to  organize  the  contemplated 

corporation.   As  between  Brinkman  and  the  Stromsems,  this 

was  a  valid  agreement,  but  this  did  not  alter  the  fact 

that  Alden  understood  that  he  was  rendering  services  to 

a  corporation  to  be  formed  and  in  fact  rendered  all  his 

bills  accordingly.   In  the  light  of  these  conclusions  we 

are  of  opinion  that  there  is  no  basis  in  law  or  in  fact 

for  the  verdict  entered  against  the  Stromsems,  and  the  court 

should  have  directed  a  verdict  in  their  favor;  for  failure 

so  to  do,  the  judgment  as  to  them  Is  reversed. 

Defendant  Brinkman  filed  a  separate  brief  wherein 
he  relies  principally  on  Alden1 s  estimate  of  $1175*00  f°r 
the  cost  of  the  work  to  be  done  by  him  and  his  associates. 
This  estimate  xvas  contained  in  a  letter  dated  February  8, 
1944  and  received  in  evidence  as  plaintiff's  exhibit  19.  On 
February  2,  19^4-  Brinkman  had  had  a  conference  with  Alden, 
at  which  Hilliard  was  present,  wherein  he  laid  before  Alden 
the  proposed  conversion  of  the  Brand  Brewery.  An  inspection 
was  then  made  of  the  plant,  and  Alden,  in  his  letter  of 
February  8,  19A4-,  outlined  to  Brinkman  the  w^rk  that  he 
thought  would  have  to  be  done  and  which  he  recommended  for 
carrying  out  the  preliminary  engineering  necessary  for  pre- 
paration of. the  War  Production  Board  applications  covering 
the  project.  After  specifying  the  various  proposed  items 
of  work,  Alden  said:   "We  propose  to  do  all  of  the  work 
which  is  outlined  above  at  twice  payroll  for  the  actual 
time  expended  on  your  work,  plus  the  related  out-of-pocket 
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costs  for  photostats,  blueprints,  traveling  expense  and 

other  similar  items.   We  estimate  that  this  total  cost  will 
be  approximately  $1175."   Brinkman  contends  that  Alden  is 
bound  by  this  estimate  in  writing.   He  testified  that  at  a 
February  conference  he  asked  Alden  what  the  work  was  to 
cost,  explaining  that  he  had  limited  funds  and  could  not 
affpfrd  to  have  any  additional  large  amounts  billed,  and  was 
advised  by  Alden  that  there  was  a  cushion  of  three  hundred 
to  four  hundred  dollars  in  the  estimate. 

It  was  apparent  from  the  outset  that  approval  of  the 
applications  by  the  War  Production  Board  would  be  difficult 
to  obtain  because  of  the  shortage  of  materials,  and  in  his 
anxiety  to  consummate  the  project  Brinkman  assigned  to  Alden 
additional  services  which  he  thought  would  be  necessary  or 
helpful.   His  suggestion  for  these  additional  services  is 
contained  in  a  letter  of  March  S9,19^»  also  received  in 
evidence.   Alden' s  firm  rendered  these  additional  services 
sought  by  Brinkman  and  Hilliard.   Plaintiff's  exhibit  24  is 
a  document  consisting  of  approximately  100  pages,  showing 
the  condition  of  the  brewery,  plans  for  utilization  of 
existing  equipment  and  facilities,  report  on  internal 
inspection  of  boilers,  preparation  of  application  for 
authority  to  begin  construction,  detailed  listing  of  materials, 
numerous  engineer's  drawings  outlining  the  work  to  be  done, 
as  well  as  plats,  surveys,  detailed  architectural  plans 
and  other  items,  All  this  evidence  was  presented  to  the 
jury,  whose  province  it  was  to  determine  whether  or  not 
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additional  services  were  involved  and  authorized,  and  the 
nature, . extent  and  value  thereof.   In  Thels  v.  Svoboda, 
166  111.  App.  20,  it  was  held  that,  although  the  original 
written  contract  provided  that  all  extras  had  to  be  ordered 
in  writing,  the  owner  nevertheless  could  waive  this  condition 
and  by  himself  ordering  the  extras  become  liable  by  his  own 
acts  to  pay  therefor.   To  the  sane  effect,  see  the  early 
case  City  of  Elgin  v.  Joslyn,  36  111.  App.  301.  After  a 
careful  examination  of  the  record,  we  have  reached  the 
conclusion  that  the  verdict  of  the  jury  is  not  against  the 
weight  of  the  evidence. 

The  only  other  point  urged  by  Brinkman  is  that  the 
court  erred  in  the  admission  of  privileged  communications 
between  Milliard  and  Brinkman.   The  nature  of  the  relationship 
between  Brinkman  and  Hilliard  was  such  as  to  involve  almost 
wholly  matters  of  business  rather  than  of  law.   Much  of  what 
was  testified  to  was  disclosed  by  both  Hilliard  and  Brinkman 
on  a  previous  trial  between  them  for  attorney' s_ fees.   We 
do  not  think  the  communications  were  privileged,  but  if  they 
were,  their  character  as  privileged  communications  disappeared 
on  the  earlier  trial. 

For  the  reasons  Indicated,  the  judgment  against 
Brinkman  should  be  affirmed,  and  it  is  so  ordered. 

JUDGMENT  AGAINST  HENRY  A.  STROMSEM 
AND  HAROLD  J.  STROMSEM  REVERSED; 
JUDGMENT  AGAINST  CLEMENS  U.  BRINKMAN 
( AFFIRMED. 

Burke,  P.  J.,  and  Niemeyer,  J.,  Concur. 
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222  EAST  CHESTNUT  STREET  CORPORATION, 
a  corporation, 

Appellant, 

v. 
¥.  PHILIP  McNULTY, 

Appellee. 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY 


q  «  r '  T  ■ 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  against  defendant  to  recover 
monies  expended  by  it  for  attorney's  fees  and" expenses  in 
recovering  possession  of  an  apartment  leased  to  defendant 
in  plaintiff's  apartment  building.   In  the  written  lease 
for  the  term  July  2,  19^7  to  December  31,  19^8,  lessee 
agreed  to  pay  all  costs,  expenses  and  attorney's  fees 
incurred  or  expended  by  lessor  because  of  any  breach  of 
the  covenants  and  agreements  of  the  lease  by  lessee. 
During  the  term  of  the  lease  and  while  still  in  possession 
of  the  apartment,  defendant  had  made  a  property  settlement 
with  his  then  wife  in  which  he  agreed,  in  the  event  of  a 
divorce  decree  In  a  divorce  proceeding  then  pending  against 
him,  that  he  would  vacate  the  apartment  by  March  31,  1948 
and  turn  over  possession  to  the  wife.   Pursuant  to  this 
settlement  agreement, a  decree  was  entered  providing,  inter 
alia-  that  defendant  should  vacate  the  apartment  not  later 
than  the  aforesaid  date  and  that  the  divorced  wife  should  have 
possession  of  the  apartment  commencing  April  1,  19^+8  and  until 
the  expiration  of  the  lease, 

Defendants  lease  contained  a  clause  in  the  usual 
form  which,  provided  that  the  premises  should  not  be  occupied 
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in  whole  or  in  part  by  any  percon  other  than  lessee,  and 
that  lessee  should  not  assign  the  lease  nor  permit  to  take 
place  by  any  act  or  default  of  himself  or  any  other  person, 
any  transfer  by  operation  of  law  of  lessee's  interest.   After 
the  divorce  decree  was  entered  and  in  pursuance  of  the 
property  settlement  made,  defendant  shortly  prior  to  March 
31,  1948  vacated  the  premises,  and  his  divorced  wife  continued 
in  occupancy.   She  tendered  plaintiff  the  rent  for  April  1948 
which  plaintiff  refused  on  the  ground  that  she  was  not  law- 
fully in  possession  and  that  it  could  not  recognize  her  as 
lessee.   Thereafter,  on  April  12,  1948,  plaintiff  served 
a  formal  notice  on  defendant  reciting  the  clause  of  the 
written  lease  prohibiting  the  assignment  thereof,  etc.  by 
the  lessee  of  his  interest,  reciting  further  the  clause  of  the 
written  lease  that,  in  the  event  of  the  breach  of  any  coven- 
ant, lessee's  right  to  the  possession  of  the  premises  should 
terminate  without  notice  or  demand,  and  reciting  further  that 
the  premises  were  now  occupied  by  some  -person  or  persons 
other,  than  defendant  in  violation  of  the  conditions  of  the 
lease.   The  notice  concluded  by  notifying  defendant  that 
his  right  to  possession  was  thereby  immediately  terminated 
and  directing  him  to  surrender  possession  of  the  premises 
to  plaintiff,  and  advising  him  that  in  the  event  of  his 
failure  so  to  do,  legal  proceedings  would  be  instituted 
to  recover  possession,  and  that  he  woula.  be  held  liable  for 
court  costs,  attorney's  fees  and  other  charges  and  expenses 
of  such  proceedings,  in  accordance  with  the  terms  of  the  lease. 
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Upon  defendant's  failure  to  surrender  possession  of 
the  premises,  plaintiff  on  April  24,  1948  brought  forcible- 
entry  proceedings  in  the  Superior  Court,  joining  as  defendants 
W.  Philip  McNulty,  the  lessee,  and  Veldae  Pearce  McNulty, 
the  divorced  wife.   McNulty  defended  on  the  ground  that  he 
had  vacated  the  premises  and  was  not  a  proper  party  to  a 
forcible-entry  suit,  and  upon  his  motion  the  cause  was 
dismissed  as  to  him.   The  divorcedv?ife  defended  on  the  ground 
that  she  was  entitled  to  possession  of  the  premises.   Plaintiff 
had  employed  Stephen  Love  of  the  Chicago  Bar  to  represent 
it  in  the  proceedings.   The  case,  tried  in  the  Superior  Court, 
resulted  in  a  Judgment  for  possession  against  the  divorced 
wife  on  July  2,  1948;  that  judgment  is  now  in  full  force 
and  effect,  no  appeal  having  been  taken  therefrom.  Plaintiff 
paid  Mr.  Love,  for  attorney's  fees,  court  costs  and  court 
reporter,  a  total  of  0804.05,  and  in  the  instant  suit 
alleges  that  the  itemized  costs  mailing  up  this  total  were 
fair,  reasonable  and  customary  charges  and  relies,  for  the 
recovery  of  that  amount,  on  the  provisions  of  the  lease 
that  lessee  should  pay  and  discharge  all  costs,  expenses 
and  attorney's  fees  incurred  or  expended  by  lessor  due  to 
breach  of  covenants  and  agreement  of  the  lease  by  lessee. 

In  due  course  defendant  filed  his  original  answer 
to  the  complaint;  plaintiff's  motion  to  strike  the  answer 
was  sustained  by  an  order  entered  June  22,  1950>  and  he  had 
leave  to  file  an  amended  answer.   Plaintiff  filed  a  written 
motion  to  strike  the  amended  answer,  and  when  the  matter 
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came  before  the  court  for  hearing  on  that  motion  on  June  25, 
1951,  the  court  not  only  overruled  plaintiff's  motion  to  strike 
but,  without  defendant  prior  thereto  having  any  written  motion 
to  strike  plaintiff's  complaint,  the  court  ordered  that  the 
motion  be  carried  back  and  that  the  complaint  be  dismissed. 
Plaintiff  appeals  from  that  order. 

Upon  the  merits  defendant  contends  that  in  consideration 
of  the  execution  of  the  lease  by  him  plaintiff  agreed  that  the 
apartment  could  be  occupied  by  his  family.   Mrs.  McNulty  was 
not  a  party  to  the  lease.   Conceding  that  during  her  marriage 
she  was  a  member  of  his  family  and  entitled  to  oecupy  the 
apartment  with  him,  xtfhen  the  divorce  decree  was  entered  on 
March  19,  19^8,  she  ceased  to  be  his  wife  and  she  also  ceased 
to  be  a  member  of  his  family  and  to  have  any  rights  to  occupy 
the  apartment. 

Another  defense  interposed  in  the  amended  answer 
avers  that  after  defendant  vacated  the  premises,  plaintiff 
received  rental  from  his  divorced  wif e  for  the  period  from 
April  1,  19^8  to  October  31,  19^8,  and  it  is  urged  that  inasmuch 
as  plaintiff  failed  to  file  any  reply  to  defendant's  affirmative 
answer,  this  defense  must  be  accepted  as  true,  the  contention 
being  that  by  accepting  rent  from  defendant's  wife  for  that 
period,  plaintiff  waived  all  prior  breaches  of  the  lease. 
The  amended  answer  alleges  that  "Plaintiff  received  rental  from 
said  Veldae  Pearce  McNulty  for  the  period  from  April  1,  19^8 
to  October  31,  19^8  at  the  rate  of  $1^-9.50  per  month,  which  is 
the  monthly  rental  stipulated  in  said  lease."   The  amended 
answer  does  not  allege  that  payment  was  received  before  the 
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Judgment;  It  merely  alleges'  that  it  was  received,  without 

saying  when.  The  payment  of  rental  for  the  period  from  April 

1,  194-8  to  October  31,  19^8  was  evidently  made  immediately 

after  the  Judgment  for  possession  was  entered  on  July  2, 

as  indicated  by  the  following  provision  in  the  judgment  order 

entered  that  day:  "The  defendant,  Veldae  Pearce,  formerly 

known  as  Veldae  McNulty,  having  made  payment  unto  the  plaintiff 

for  the. use  and  occupation  of  the  said  premises  at  the  rate 

of  $1^9.50  Per  month  for  the  period  to  a.nd  including  June  30, 

19^8,   It  Is  Further  Adjudged  that  she  may  continue  to  pay  to 

the  plaintiff  during  her  use  and  occupancy  of  the  said  premises 

for  the  period  from  July  1,  19^-8  to  September  30,  19^8,  at  the 

rate  of  Sl^-9.50  Per  month;  the  acceptance  of  the  said  payments 
and 

for  use/occupation  shall  be  deemed  to  be  without  prejudice 
to  the  plaintiff's  right  to  have  the  said  writ  of  restitution 
issue  as  aforesaid,  and  shall  be  deemed  not  to  create  a  new 
tenanacy,  nor  any  landlord  and  tenant  relation  (other  than 
merely  permissive  use)  between  the  said  defendant  and  the 
plaintiff  with  respect  to  the  premises  above  indicated."  It 
thus  seemG  clear  that  the  alleged  payments  for  rent  were  not 
received  before  July  2,  19^-8,  when  judgment  for  possession 
was  entered.   Obviously,  if  the  payments  had  been  made  prior 
to  July  2,  they  would  have  sufficed  to  defeat  the  forcible- 
entry  proceedings.   If  plaintiff  had  been  given  an  opportunity 
to  reply  to  defendant's  affirmative  answer,  it  could  have  set 
forth  these  circumstances  and  thus  refuted  the  contention 
that,  by  accepting  rent  from  defendant's  wife  from  April 
to  October  19^-8,  plaintiff  waived  all  prior  breaches  of  the 
lease. 
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Plaintiff  concedes  that  on  a  motion  to  strike  an 
answer,  the  court  nay  consider  substantial  defects  in  the 
complaint;  but  it  seems  to  us  that  the  complaint  was  sufficient, 
that  it  set  out  a  good  cause  of  action,  and  that  the  court 
erred  in  dismissing  the  complaint. 

Accordingly,  the  order  of  dismissal  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings  not 
inconsistent  with  the  views  herein  expressed  and  for  a 
hearing  on  the  merits. 

ORDER  REVERSED  AND  CAUSE  REMANDED." 
Burke,  P.  J.,  and  Niemeyer,  J,,  Concur. 


All     f\ 
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SILVIO  E.  PIACENTI, 

Plaintiff  -  Appellant, 

v. 
WILLIAMS  PRESS,  INC. ,  WILLIAM  E. _ 
WILLIAMS  and  ROBERT  A.  MEIER  III, 
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MR.  PRESIDING  JUSTICE  EILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  libel  suit  arising  from  a  political 
campaign. for  the  office  of  Police  Magistrate  in  Chicago  Heights, 
Illinois.   The  court  dismissed  the  complaint  on  motion  of 
defendants  and  entered  judgment  accordingly.   Plaintiff  has 
appealed. 

The  complaint  was  filed  March  26,  1951.   Its  well- 
pleaded  allegations  are  admitted  by  the  motion  to  strike. 
Plaintiff  was  Police  Magistrate  of  Chicago  Heights  when  suit 
was  filed.   He  had  been  incumbent  since  19^3  and  was  a 
candidate  for  reelection  at  the  election  to  be  held  April  3* 
195L   Defendant  Meier  was  plaintiff's  opponent  at  the 
election.   Defendant  Williams  was  general  manager  of  The 
Chicago  Heights  Star,  owned  by  defendant  Williams  Press,  Inc. 

The  suit  is  based  on  alleged  false  and  defamatory 
matter  which  plaintiff  states  was  maliciously  published  by 
defendants  in  the  Star  during  the  campaign.   The  article 
appeared  on  March  20,  1951  on  the  first  page  of  the  Star  in 
an  article  carrying  a  picture  of  Meier.   The  article  is 
headed,  "Meier  Scores  Secrecy  in  Police  Court"  and  consist 
of  five  paragraphs. 
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The  motion  to  strike  asserted  that  the  article 
was  not  libellous  per  se  and.  that  the  facts  alleged  do  not 
justify  the  innuendo  enlarging  the  raeaning^of  the  words; 
that  being  a  candidate  for  elective  office,  plaintiff  Invited 
comment  by  other  candidates; . and  that  the  article  was  fair 
comment  to  inform  the  public. 

Plaintiff  contends  that  the  question  of  fair 
comment  was  not  presentable  in  the  motion  but  is  a  matter^ 
of  defense.   This  question  may  be  presented  by  the  motion, 
where  it  appears  from  the  complaint  that  the  article  reported 
and  commented  upon  a  matter  of  public  interest.   Pilling  V. 
Illinois  Publishing  &  Printing  Co.,  3^  111.  App.  303. 

The  trial  court  decided  as  a  matter  of  law  that 
the  complaint  stated  no  cause  of  action.   If  either  ground 
of  the  motion  justified  the  decision,  the  judgment  should 
be  affirmed. 

The  complaint  is  in  five  counts.   In  count  I, 

plaintiff  complains  that  the  following  words  in  the  article: 

"With  the  exception  of  occasions' when  he  was 
literally  forced  to  by  council  action,  Police 
Magistrate  Sylvio  E.  Piacenti  has  considered  regu- 
lar monthly  reports  to  the  city  as  unnecessary." 

were  intended  to  refer  to  him  and  were  reasonably  understood 

by  the  reading  public  to  mean  that  plaintiff  had  violated.. 

his  oath  of  office  in  failing  to  obey  the  laws  of  Illinois 

and  of  Chicago  Heights,  and  his  compliance  with  the  law  was 

not  voluntary  but  compulsory.  We  think  the  only  reasonable 

construction  of  the. words  is  that  plaintiff  considered  the 

reports  unnecessary.  Plaintiff  could  comply  voluntarily 

with  the  law  in  this  respect  and. still  with  propriety 

consider  the  reports  unnecessary. 
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He  also  complains  in  this  court  of  the  following 

words: 

"In  short,  Piacenti  has  constantly  taken 
the  position  that  what  goes  on  in  his  office  is 
none  of  the  public's  business." 

He  alleges  that  these  words  were  intended  to  mean  and  were _ 

reasonably  understood  by  the  reading  public  to  mean  that  he 

was  violating  an  Illinois  statute  which  required  that  the 

docket  be  open  to  the  public  at  all  hours  and  that  the  words 

would  be  understood  as  meaning  that  plaintiff  was  conducting 

the  office  as  a  private  business  instead  of  a  public  office. 

We  think  the  only  reasonable  construction  of  the  words  is_ 

that  plaintiff  takes  the  position  that  what  goes  on  in  the 

office  is  none  of  the  public* s  business.   There  is  no  charge 

that  he  violated  the  statute,  nor  could  a  reasonable  person 

infer  that  charge  from  the  words  used.   Plaintiff  could  comply 

with  the  statute  and  still  take  the  position  attributed  to 

him. 

He  complains  too  in  count  I  of  the  following  words: 

"Yet  the  office  has  been  a  fee  office  where 
serious  cases  could  be  decided  upon  the  whim  of  the 
magistrate  who  could  at  will  levy  such  court  costs 
as  suited  him  without  thought  of  fines  that  right- 
fully belonged  to  the  city." 

Plaintiff  alleges  that  this  was  intended  to  mean  and  was 
reasonably  understood  by  readers  of  the  Star  to  mean  that  he 
was  guilty  of  malfeasance  by  enriching  himself  by  excessive 
fees  contrary  to  the  statute,  and  that  he  was  conducting  the 
office  for  personal  gain  in  disregard  of  his  duties.  We 
think  the  word  "could"  rendered  the  language  impersonal  for 
the  reasonably  intelligent  reader.   That  a  magistrate  could 
levy  costs  as  suited  him  without  thought  of  fines  that  right- 
fully belonged  to  the  city  refers  to  levying  fines,  not 
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keeping  them,  and  does  not  warrant  a  reasonable  inference 

that  plaintiff  enriched  himself  by  taking  fees. 

He  complains  further  in  count  I  of  the  following 

language: 

"Attorney  Meier  then  reiterated  his  suggestion 
that  the  police  magistrate^  office  should  be  placed 
on  a  salary  basis  thus  eliminating  *a  source  of 
temptation  for  an  unscrupulous  incumbent  [meaning 
the  plaintiff,  Silvio  E.  Piacenti]  and  returning 
the  office  to  the  services  of  the  city  for  which 
it  was  intended.  ,n 

The  parenthetical  phrase  does  not  appear  in  the  article  but 
was  inserted  by  the  plaintiff  in  the  complaint.   The  reason- 
ably Intelligent  reader  would  not  be  justified  in  concluding 
from  those  words  that  plaintiff  succumbed  to  the  temptation 
and  was  guilty  of  malfeasance.   The  word  "an"  makes  the  _ 
language  impersonal.   The  sentence  contains  a  candidate *q 
recommendation  for  a  reform  which  would  return  the  office 
to  services  for  \irtiich  it  was  intended.   The  word  "return1) 
implies  that  the  office  had  not  been  put  to  that  service,  but 
does  not  say  what  the  disservice  was  or  what  the  service 
intended  was,  and  does  not  charge  plaintiff  with  disservice 
or  the  "crime  of  malfeasance." 

Plaintiff  complains  of  the  following  excerpt  from 
the  article: 

"Attorney  Meier  stepped  up  his  campaign  during 
the  week-end,  canvassing  many  civic  leaders  in  the 
hope  of  arousing  their  interest  in  a  need  for  a 
change  in  what  he  calls  *  slipshod  and  politically 
conniving  methods1  practiced  by  his  opponent." 

There  is  no  charge  that  these  methods  are  connected  with 

the  office  of  Police  Magistrate,  nor  are  the  words  reasonably 

construable  as  such  a  charge. 
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Another  portion  of  the  article  of  which  plaintiff 
complains  promises  what  Meier  will  and  will  not  do  if 
elected.   The  implications  of  the  statement,  plaintiff  alleges, 
are  that  he  hid  records,  and  was  guilty  of  unlawful  and 
unethical  practices  in  the  profession  of  law.   These  eouLd  not 
be  inferred  by  reasonably  intelligent  readers.  We  see  no 
basis  for  complaining  of  this  language. 

The  foregoing  allegations  are  realleged,  by 
reference,  in  the  remaining  four  counts.   Count  I  charges  that 
the .article  was  published  by  all  the  defendants  and  injured 
plaintiff's  "good  name,  credit,  reputation,  and  profession 
and  occupation"  in  the  office  of  Police  Magistrate  and  the 
profession  of  law.   Count  II  charged  that  Meier  made  the 
utterance  to  the  other  defendants  and  their  agents  knowing 
the  words. would  be  published,  and  intending  that  they  be 
published.   Count  III  charged  the  defendants  with  conspiracy 
to  utter  and  publish  defamatory  matter  and  the  carrying  out 
of  the  unlawful  purpose  under  a  motive  of  revenge.  Count  XV 
charged  that  Meier  composed  the  defamatory  matter  for  pub- 
lication and  the  other  defendants  published  it.   Count  V  _ 
charged  that  Meier  requested  the  other  defendants  to  publish 
the  defamatory  utterances  and  that  the  request  was  granted 
by  the  publication.   In  each  count,  plaintiff  prays  for 
compensation  and  punitive  damages  of  $200,000. 

We  think  there  is  no  basis  whatever  for  a  con- 
clusion that  the  words  of  the  article  are  libellous  per  se. 
This  will  appear  from  our  analysis  of  the  excerpts  of  the 
article  as  set  forth  in  the  complaint.   The  plaintiff  does 
not  rely  upon  the  published  words. in  themselves.  Parmelee 
v.  Hearst  Publishing:  Co.,  3^1  111.  App.  339.   In  each 
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Instance  he  relies  upon  allegation  of  innuendo.   Neither  Is 
the  language  susceptible  In  itself  of  meaning  that  plaintiff 
has  been  guilty  of  a  crime • 

Our  analysis  discloses  that  the  language  of  the 
article.  Is  unambiguous  and  the,  question  whether  the  entire 
article, including  the  headline,  was  susceptible  of  the  meaning 
attributed  to  it  was  for  the.  court*   P arm e lee  v.  Hearst, 
Publishing  Co.,  3^1  111.  .App.  339:  Pilling  v.  Illinois. 
Publishing  &  Printing  Co.,  3^0   111.  App.  303,'  Life  Printing. 
&  Publishing  Co.  v.  Field,  32^  111.  App.  25^.   In  our  opinion, 
the  court  properly  decided  that  a  reasonably  intelligent 
reader  of  the  newspaper  could  not  understand  the  words  to  mean 
what  plaintiff  alleges  they  were  understood  to  mean.   The 
motion  to  strike  did  not  admit  meanings _ ascribed  by  unwarranted 
innuendoes.  Herrick  v.  The  Tribune  Co.,  108  111.  App.  2^4« 

Words  alleged  to  be  libellous  will  receive  an._ 
innocent  construction  if  they  are  reasonably  susceptible. of 
it,  Parmelee  v.  Hearst  Publishing  Co.,  3^1  111.  App,  339. 
The  entire  article  in  the  Star  Is  not  reasonably  susceptible 
of.  the  meaning  that  what  is  said  of  plaintiff  is  said  of  his 
character  as  a  member  of  the  legal  profession  or  as  a  public 
officer.  Cases  cited  by  plaintiff  to  this  point  are  there- 
fore not  applicable.   Even  if  the  language  was  susceptible 
of  that  meaning,  the  allegations  of  special  damage  are  top 
general  to  be  aided  by  the  motion  to  dismiss.   Parmelee.  v. 
Hearst  Publishing  Co.   The  language  cannot  reasonably  be 
construed  to  charge  plaintiff  with  violation  of  his  oath  of 
office  or  of  Illinois  or  municipal  law,  malfeasance  or  dis- 
honesty. 
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It  is  our  conclusion  that  the  trial  court  did  not 
err  in.  deciding  that  the  complaint  did  not  state  a  cause  of 
action.   The  judgment  is  affirmed. 

JUDGMENT  AFFIRMED. 
LEWE,  J.,  AND  FEINBERG,  J.,  CONCUR. 
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Appeal  from 
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/.aeon  County 


Wheat,  J. 

This  action,  in  effect,  is  to  obtain  salary  allegedly  due  as 
a  fireman,  from  the  City  of   Decatur,  Illinois,  by  petitioner  Lloyd 
ft.  Dickerson.  The  Circuit  Court  entered  judgment  in  favor  of  peti- 
tioner in  the  sum  of  v3325eQ0,  from  which  this  appeal  is  taken. 

A  statement  of  the  case  is  simple  as  there  is  practically  no 
dispute  between  petitioner  and  the  City  as  to  the  facts.  As  all 
questions  of  relief  prayed  for  in  the  petition  for  writ  of  mandamus 
are  now  moot  except  that  of  compensation,  this  opinion  will  be  limited 
to  that  subject.  The  claimed  compensation  is  for  the  period  between 
November  1,  1939,  and  Hay  31,  1941.  Chronologically,  the  factual 
situation  appears  to  be  as  follows: 

(1)  For  more  than  forty  years  the  City  of   Decatur  maintained 
a  Fire  Department  under  an  ordinance  providing  that  the  number  of 
its  personklf  shall  be  as  "the  city  council  may  from  time  to  time, 


. 
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by  ordinance  or  resolution,  provide," 

{?)   More  than  twenty  years  ago  one  City  of  Jecatur  adopted 
the  Commission  form  of  government.   (This  nus  no  relevancy  to  the 
issue  of  the  case  but  merely  determines  Lue  proper  defendants  in 
the  suit), 

(3)  On  April  10,  1935#  the  City  of  Jecatur  adopted  the  pro- 
visions of  an  Act  of  the  Legislature  to  provide  for  Lao  appointment 
of  a  Board  ox  Fire  and  rtlice  Commissioners,  {^hero   is  no  dispute 
as  to  tne  power  of  such  Board  to  conduct  examinations,  employ  and 
discharge  firemen.  The  question  relates  to  tne  matter  of  deter- 
mination  as  to  the  existence  of  an  alleged  vacancy  and  the  filling 
thereof) . 

(4)  Qa  October  30,  1939,  the  name  of  petitioner  was  on  the 
list,  pursuant  to  examinations,  from  wnicn  all  persons  eligible 
were  certified  by  said  Board  to  serve  as  a  fireman. 

(3)  On  October  30,  1939,  a  fireman  was  discharged.   On  the    -— 
same  day  the  Board  notified  petitioner  in  writing,  that  no  was  ap- 
pointed as  a  fireman. 

(6)  un  November  1,  1939,  petitioner  reported  to  commence 
his  duties  as  fireman,  but  was  not  assigned  to  perform  such.  No 
other  fireman  was  employed  until  petitioner  was  appointed  June  1, 
1941. 

(7)  On  June  2?,  1940,  an  ordinance  was  passed  by  said  City 
providing  for  a  definite  number  of  fireman. 

(8)  On  June  1,  1941,  petitioner  began  his  Juties  as  a  fire- 
man by  vittue  of  appointment  by  tne  Board  o^  May  26*,  1941*   He  received 
no  compensation  from  November  1,  1939,  to  Hay  31,  1941 •  Had  he  re- 
ceived a  salary  such  would  have  amounted  to  033-5,00,  He  resigned 
June  13,  1943,  and  re-activated  his  original  suit  filed  January, 

1940,  No  explanation  appears  in  the  record  as  to  why  such  suit 
was  not  dismissed  during  such  eight  and  a  half  year  interval. 


« 
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The  sole  question  seems  to  bt>  ^^  ^^  no  ordinance  exists 
determining  the  number  of  fire  departme.    ^^j  has  the  Board  of 
Fire  and  PJhlice  Commissioners  power  to  empx  ^    ,.     ,   Petitioner 
answers  in  the  affirmative,  urging  that  becaus^  fireman  was  dis- 
charged a  vacancy  was  obviously  created.  RsepondSv,  City  ar^ues  that 
it  alone  had  the  power  to  determine  the  number  of  fire..^  ^  chose  to 
employ,  but  agrees  that  wnen  such  choice  is  made  the  powe*  Qf   examin- 
ation and  appointment  is  in  such  Board,  Neitner  petitioner  n^r  res- 
oondent  has  been  able  to  cite  a  pertinent  case  as  precedent.  $nu 
results  f*e«  the  conclusion  that  this  is  an  exceptional  and  unusual 
case,  suggesting  that  perhaps  such  City  never,  prior  to  June  27,19*,0, 
had  a  legally  constituted  fire  department  to  the  extent  that  the  Board 
of  Fire  and  Police  Commissioners  had  any  duties  or  powers  as  to  f ire- 
men  a  nd  tnat  such  City  never  had  any  legal  power  to  appropriate  money 
and  levy  taxes  to  support  sucn  a  vague  and  unstable  department  of 
municipal  government.   Subsequent  to  the  passage  of  the  ordinance  of 
June  27,  19t0,  the  City  was  legally  empowered  to  appropriate  money 
for  its  fire  department  and  levy  taxes  therefor.   T£e  Board  of  Fire 
and  Police  Commissioners  thereafter  knew  the  number  of  authorized 
nersonell  and  should  a  fireman  resign  or  otherwise  be  removed  from 
the  roll,  no  question  could  arise  as  to  the  existence  of  a  vacancy, 
or  of  the  power  of  the  ;>oard  to  fill  the  same. 

It  is  the  opinion  of  the  Court  that  as  of  October  30,  1939, 
and  until  June  27,  194-0,  the  members  of  the  fire  department  of  the 
City  of  Decatur  were  not  officers  of  the  City,  but  employees,  and 
that  the  number  of  such  was  a  matter  of  determination  by  the  City 
officials;  that  the  Board  of  Fire  and  Police  Commissioners  could 
only  appoint  such  employees  for*  fire  department  services  as  should 
be  designated  by  number  and  not  by  name,  by  the  City  officials. 

By  reason  of  the  foregoing  the  judgment  of  the  Circuit  Court 

is  reversed, 

-3      Reversed, 
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JOHN  CORSO,  ) 

Appellee,      ) 

)   APPEAL  FROM  CIRCUIT  COURT, 
v.  ) 

)      COOK  COUNTY. 
FRED  KNAPP,  ARTHUR  DOYLE      ) 
and  RUDOLPH  DIOGNARDI,        ) 
individually,  an'1  d/b/a       ) 
WEST  END  BOWLING  ALLEY,       ) 

Appellants.   ) 

MR.  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION  OF  THE 
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COURT. 

Plaintiff  obtained  a  verdict  and  judgment  for 
$10,700  for  personal  injuries  sustained  by  him  while  a 
patron  of  defendants'  bowling  hell  on  September  19,  19^7. 
He  was  an  employee  of  the  Crane  Company  and  a  member  of 
a  bowling  league  comprised  of  employees  of  that  company. 
The  league  was  holding  a  meeting  In  defendants'  hall  on 
the  night  in  question,  and  plaintiff,  who  had  been  a  frequent 
patron  of  that  hall  and  was  familiar  with  it,  was  playing 
with  one  of  the  teams.   He  left  his  bowling  alley  to  visit 
with  other  bowlers  and  on  his  return  proceeded  to  ascend 
two  steps  leading  to  his  alley.   On  one  of  the  steps  a  pool 
of  beer  or  other  liquid  had.  collected.   He  slipped  and  in 
falling  threw  out  his  left  hand  to  save  himself.   His  hand 
came  in  contact  with  beverage  glasses  standing  in  a  rack 
on  the  back  of  a  settee  in  front  of  the  alleys  and  was 
severely  injured.   One  of  plaintiff's  witnesses  testified 
that  about  twenty  minutes  before  the  accident,  he  noticed 
this  pool  on  the  step  and  asked  a  cleaning  woman  in  attend- 
ance to  clean  it  up,  and  she  said  she  would  do  so.  The 
evidence  also  showed  that  the  rack  in  the  back  of  the 
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settee  was  marie  to  hold  glasses  of  beverage  server1  to 
patrons;  that  on  the  occasion  in  question  the  rack  was 
overloaded;  that  the  glasses  were  set  in  haphazardly,  and 
that  some  of  them  were  crackec  and  broken.   It  was  plain- 
tiff's theory  that  beer  spilled  over  from  these  broken  or 
overstacked  glasses  onto  the  floor,  creating  the  pool. 
The  complaint  alleges  grounds  of  negligence  as  follows: 

1.  That  defendants  permitted  the  steps  In  question 
to  be  in  a  worn,  slippery,  dangerous  and  unsafe  condition 
anr1  that  they  allowed  the  steps  to  remain  thus  dangerous 

by  reason  of  the  fact  that  patrons  in  the  alley  and  from 
the  bar  in  the  alley  caused  beer  and  liquor  to  be  spilled 
upon  the  steps . 

2.  That  ^cfr-ndants  negligently  allowed  beer  glasses 
to  be  an^  remain  in  racks  which  were  built  into  a  circular 
seating  arrangement  for  bowlers;  that  these  glasses  were 
set  in  the  racks  haphazardly  by  prtrons  an-"1  that  some  of 
them  were  cracked  and  broken. 

It  is  contended  by  defendants  that  plaintiff  has 
not  proved  a  case  in  accordance  with  the  allegations  of 
his  complaint;  and  that  plaintiff  himself  testified  that 
the  general  condition  of  the  steps,  outside  of  some  liquid 
on  them,  was  good.  What  plaintiff  relies  on  as  establishing 
the  dangerous  condition  of  the  steps  is  the  fact  that  there 
was  a  pool  of  liquid  on  one  of  the  steps  and  that  it  was 
on  this  pool  that  he  slipped.   We  will  later  discuss  the 
testimony  which  we  think  was  adequate  to  prove  this  condition. 
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With  respect  to  the  specific  charge  that  the  steps  were 

rendered  unsafe  by  reason  of  some  patrons  having  spilled 

beer  an'"  liquor  on  then,  defendants  argue  that  there  is 

no  testimony  to  support  the  fact  that  the  liquid  on  the 

step  was  beer  en-"1  liquor,  or  to  show  what  it  night  have 

been.   It  is  admitted  that  there  was  ample  testimony  that 

seven  or  eight  glasses  were  piled  into  a  rack  made  for 

only  six;  that  some  of  the  glasses  were  broken;  and  that 

one  witness  testified  he  saw  the  overloading  of  the  rack 

and  asked  the  bartender  to  remove  the  glasses. 

Defendants  make  the  argument  that  there  is  no 

proof  that  plaintiff  slipped  on  the  pool  or  puddle.   The 

testimony  of  plaintiff  is  as  follows: 

"In  going  up  [the  steps]  I  put  my  left  foot  for- 
ward and  I  slipped  and  fell  forward.   In  falling  I  tried 
to  break  my  fail  and  I  reached  out  to  grab  the  back  of 
the  bowlers'  seats,  and  as  I  came  ''"'own,  I  struck  a  glass 
with  my  left  hand.   Then  I  landed  en  my  side,  rolled  over 
and  bleed  was  squirting  cut  of  ny  wrist.  As  I  lay  on  my 
back,  h   or  5  fellows  came  around.   One  of  them  grabbed  my 
wrist,  and  put  pressure  en  it  to  try  to  stop  the  bleeding 
and  another  fellow  picked  me  up.  When  I  was  picked  up  I 

l-g2K^.,.to,.s,gf  „wft?;t  jLj-HLf:  ..s^-dT-hlg"-'  cri'e.hc1  there  was  a  puddle 
which  was  about  "the"c enter  cf  the  first"  step,  "it  wa's  some 
kind  of  a  liquid  substance." 

Defendants  argue  that  if  the  language  in  italics  is  examined 

carefully,  it  will  reveal  that  plaintiff  did  not  testify 

that  he  stepped  in  the  puddle  when  he  slipped,  but  only 

that  when  he  was  picked  up,  he  looked  and  saw  a  puddle  of 

liquid  substance  en  the  step.   It  is  our  opinion  that  by 

any  fair  and  reasonable  understanding  cf  words,  plaintiff's 

testimony  constitutes  direct  evidence  that  he  slipped  on 

the  puddle.  The  evidence  sufficiently  conforms  to  the 
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allegations  in  the  complaint  end  supports  the  general  charge 
that  defendants  negligently  permitted  the  steps  to  he  in  a 
slippery,  dangerous  and  unsafe  condition.  There  is  no 
proof  that  the  steps  were  worn,  but  it  is  not  necessary 
that  plaintiff  prove  every  allegation  of  that  general 
charge. 

Defendants  cite  Buckley  v.  Fennel  Bros..  333  111. 
368,  as  supporting  their  position  that  the  evidence  does 
not  support  the  allegation  of  the  complaint.   In  that 
case,  a  truck  came  out  of  a  private  driveway  onto  a  highway 
anr1  was  struck  by  a  motorcycle.  The  complaint  alleged  that 
the  truck  ran  into  and  struck  the  motorcycle.   The  Supreme 
Court,  in  adopting  an  opinion  reported  to  it  by  a  Commis- 
sioner, as  was  the  practice  for  a  short  timo,  held  that 
the  evidence  did  not  tend  to  prove  the  averment  of  the 
complaint  with  respect  to  the  cause  of  the  collision.   The 
difference  between  that  case  and  the  one  at  bar  is  obvious 
and  needs  no  comment.   Moreover,  with  the  passage  of  the 
Practice  Act  and -the  more  liberal  attitude  of  courts  toward 
pleadings,  wo  doubt  very  much  that  this  woulr1  be  the  ruling 
of  our  Supreme  Court  today.   Other  cases  cited  by  defend- 
ants on  this  point  are  equally  distinguishable. 

Defendants  say  that  a.  slippery  playing  shoe  which 
plaintiff  wore  was  the  cause  of  his  falling.  They  do  not 
contend  that  there  was  any  contributory  negligence  on  the 
part  of  plaintiff  in  his  wearing  of  a  slippery  shoe.  This 
is  customary  bowlers'  equipment  and  when  defendants  opened 
their  bowling  alley  and  accepted  patrons,  they  did  so  knowing 
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that  would  be  the  standard  equipment  of  bowlers  and  that, 
therefore,  the  care  which  they  were  required  tc  exercise 
in  operating  a  bowling  alley  would  be  such  care  as  duly  took 
that  into  account.   They  recognize  this,  but  make  the  argu- 
ment that  it  is  a  probable  inference  that  plaintiff  fell 
because  he  slipped  by  reason  of  his  wearing  the  slippery 
shoe  and  not  on  the  puddle.   However,  as  we  have  heretofore 
stated,  it  is  our  opinion  that  plaintiff's  testimony,  properly 
construed,  is  direct  evidence  that  he  slipped  by  reason  of 
his  stepping  in  the  puddle.  Plaintiff's  testimony  is 
corroborated  by  the  testimony  of  other  witnesses  with 
respect  to  the  existence  of  the  pool  and  the  fact  that  it 
had  been  for  some  time  at  the  place  where  plaintiff  says 
he  saw  it  immediately  after  his  fall. 

Defendants  contend  that  instruction  No.  11,  given 
at  plaintiff's  request,  was  erroneous.  This  instruction 
is  as  follows: 

"The  jury  are  instructed  that  the  plaintiff  must, 
in  or^er  to  obtain  a  recovery  upon  proof  of  ordinary  negli- 
gence of  the  defendants,  first  show  that  he  was  in  the 
exercise  of  due  care  for  his  own  safety.   By  this  is  meant 
that  he  shall  have  acted  as  an  ordinarily  prudent  person, 
that  is,  as  a  reasonable  perscn  would  have  acted  under  all 
the  circumstances;  and  if  you  find  from  the  evidence  that 
plaintiff  did  nothing  that  a  normal  person  x^culd  not  have 
done  under  the  circumstances,  then  you  shall  find  that  he 
was  free  from  contributory  negligence  and  in  the  exercise 
of  due  care." 

The  particular  portion  of  the  instruction  objected  to  is 

that  part  which  plaintiff  ad^ed  to  the  words  generally  used 

to  define  reasonable  care  required  of  a  plaintiff.  Why 

plaintiff  did  not  use  the  instruction  always  used  to  define 

the  ordinary  care  required  of  a  plaintiff,  we  do  not  know. 
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However,  that  language  when  taken  In  connection  with  all 

the  language  of  the  instruction  was  harmless. 

Defendants  also  allege  that  they  were  prejudiced 
by  the  improper  argument  of  plaintiff's  attorney.  At  the 
time  of  the  accident  defendants  had  in  their  employ  a 
woman  whose  duty  it  was  to  assist  in  serving  food  and 
beverages  to  bowlers,  to  remove  bottles  and  glasses,  and 
generally  to  keep  the  place  clean.   She  was  on  duty  the 
evening  of  the  accident.   She  had  been  in  defendants'  employ 
for  about  two  and  one-half  years,  but  had  left  their  employ- 
ment about  a  year  before  the  trial.  One  of  plaintiff's  wit- 
nesses testified  that  he  had  called  the  attention  of  this 
woman  to  the  liquid  on  the  steps  and  asked  her  to  clean  it 
up.  Thus  it  appears  from  the  evidence  that  this  woman  was 
a  material  witness.   Defendants  did  not  produce  her  but 
instead  called  her  daughter  to  explain  why  the  woman  was 
not  present,  and  she  testified  that  her  mother  was  suffering 
from  a  nervous  breakdown  and  was  staying  in  Morgan  Park.   In 
commenting  on  this  evidence,  counsel  for  plaintiff  said  that 
taking  into  account  the  vigorous  manner  in  which  defendants 
defended  this  lawsuit,  they  should  have  brought  in  a  doctor 
to  testify  as  to  the  woman's  condition.   If  defendants  had 
not  undertaken  an  explanation  of  why  she  was  absent,  then 
the  cases  to  which  defendants  refer  might  have  been  in  point, 
but  defendants  having  undertaken  to  explain  why  the  witness 
was  net  present,  plaintiff  had  the  right  to  comment  upon 
what  he  considered  the  inadequacy  of  that  explanation. 
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We  again  repeat  what  hns  been  frequently  stated  by 
all  courts  celled  upon  to  pass  on  .jury  trials — that  no  jury 
trial  is  free  frcn  error.  This  one  seems  to  have  been  well 
tried  and  substantially  free  from  error,  and  the  verdict  cf 
the  jury  amply  sustained  by  the  evidence.   The  judgment 
rendered  thereon  is  hereby  affirmed. 

Jud gment  a f firmed . 

Robson,  P.  J.,  and.  Tuohy,  J.,  concur. 
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IN   THE 

APPELLATE   COURT   OF   ILLINOIS 


SECOND   DISTRICT 


May  Terra,    A.    D.    1952 


RUBY  BUSHAW, 

Plaintiff -Appellee 

APPEAL   PROM  THE 

vs 

CIRCUIT  COURT   OF 

CENTRAL   ILLINOIS   ELECTRIC   AND 

GAS  COMPANY,    a  Public  Utility 

*               WINNEBAGO  COUNTY. 

Corporation,                                              ' 

Defendant-Appellant 

Dove,  P.J. 

The  complaint  in  this  case  consists  of  one  count 
and  after  averring  that  the  plaintiff  was  a  passenger  on  a  bus 
owned  and  operated  by  the  defendant  on  the  evening  of  December 
29,  1950  and  was  in  the  exercise  of  due  care  for  her  own  safety, 
charged  that  the  bus  upon  which  she  was  riding  had  two  doors  on 
the  right-hand  side,  one  at  the  front  and  the  other  towards  the 
rear;  that  as  the  bus  approached  the  intersection  of  East  State 
Street  and  Sixth  Street  in  the  city  of  Rockford  the  plaintiff 
signalled  the  driver  of  the  bus  to  stop;  that  the  driver  ack- 
nowledged her  signal;  that  the  bus  did  stop  with  the  rear  door 
of  the  bus  east  of  the  east  cross-walk  on  Sixth  Street;  thet  the 
area  opposite  the  door  of  the  bus  and  on  the  curb  of  the  street 
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was  covered  with  a  deep  pile  of  snow  and  ice  and  the  street 
beneath  this  door  and  between  the  door  and  the  curb  was  rough, 
rutty,  and  uneven  and  covered  with  ice  and  anow;  that  the 
servant  of  the  iefendant  opened  the  rear  door  of  the  bus;  that 
it  was  night  time  and  the  plaintiff  was  not  aware  or  conscious  of 
the  condition  of  the  street;  that  as  the  plaintiff  attempted  to 
alight  from  the  bus,  she  stepped  onto  the  icy,  rutty,  rout-h, 
Irregular  and  uneven  surface  of  the  street,  end  as  a  direct 
result  of  the  negligence  of  the  defendant  in  stopping  the  rear 
exit  door  of  the  bus  at  the  place  aforesaid,  the  plaintiff  in 
attempting  tc  alight  from  the  bus  stepped  from  the  well  of  said 
exit  door  onto  the  icy  and  uneven  surfpce  of  the  street  and  upon 
and  against  a  pile  of  snow  and  ice  with  her  left  foot  and  her 
left  foot  slipped  and  doubled  eneath  her  causing  her  to  fall  and 
fracturing  her  left  ankle. 

The  answer  of  the  defendant  admitted  the  operation  and 
ownership  of  the  bus  and  that  plaintiff  was  a  passenger  thereon  at 
the  time  alleged  ana  denied  the  other  averments  of  the  complaint. 
It  stated  affirmatively,  however,  that  the  intersection  in 
question  was  that  of  State  and  Fifth  Streets  and  alleged  that 
where  the  bus  stopped  upon  the  occasion  in  question  was  a  regular 
bus  stop.  The  issues  thus  made  by  the  pleadings  were  submitted  to 
a  Jury,  resulting  in  a  verdict  in  favor  of  the  plaintiff  for 
12500.00.   The  trial  court,  after  denying  the  reserved  motions  of 
the  defenaant  for  a  directed  verdict  and  after  denying  defendant's 
motion  for  judgment  notwithstanding  the  verdict  and  after  aenylng 
defendant's  motion  for  a  new  trial,  rendered  Judgment  on  the 
verdict,  and  defendant  appeals. 
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There  is   no  conflict   in  the   evidence.      The  rlalntiff 
testified  that  she  is  a  resident  of   Rockford,   forty-five  years 
of  age,   and  employed  at  the    time  of  the   accl   ent;    that   she 
"boarded  the  bus  on  the   evening  in  question  at  Ninth  Avenue  end 
20th  Street,    intending  to  get   off  at   the  intersection  of  North 
Fifth  and  State  Street;    that  she  sat   in  the   second  seat  from  the 
hack  door  on  the  right   side;   that  there  were  no  other  persona 
in  the  bus  and  before   she  got   to  the   Fifth  and   State  Street   inter- 
section,   she  pulled  tne  buzzer,   got   up  from  her  seat,    and  stood 
at  the  back  door  of   the  bus  until  it   stopped;    that  when  the  bus 
stopped  the   back  d.oor  was   open  and  she  was  facing  North  uovard 
the  north  curb  on  West  State  Street.     She  then  testified:    "Tne  first 
thing  that  took  my  eye  was  a  snow-bank  and  then   I  stepped  down  to 
the  first  step  with  ray  right   foot   and  then  stepped  down  on  my 
left  foot.      I  clipped  on  trie  ice.     Hy  foot  slipped  toward  the 
bus  -  kind  of  a  slant,      when  I  stepped  from  the  bus   I  was 
watching   the  snowbank.     There  were  ruts   there.      As   I  slipped  I 
sat   on  the  snowbank  and  noticed  ruts  and  snow.     When   I  stepped 
down  with  my  left  foot  I  slid  and  fell   on  ^ay  ankle.      The  accident 
actually  happened  as  I  was  stepping  off  the   bus .      The  condition 
of  ice  or  ruts  was  common  over  the  whole  area  where  the  bus   stopped. 
As  you  looked  toward  the  vest  the  condition  extended  clear  up  to 
and  across   the  sidewalk  and  out   into   Fifth  Street.      It  wae   the 
same  right   in  front   of  the   sidewalk.     I  did  not  have  any  diff- 
iculty seeing  it  as  I  sat  there.     Ac  I  stood  in  the  doorway  of 
the   bus  the  snowbank  was  plainly  visible  and  as   I  sat   on  the 
bank  of  snow  after  the   accident    the   condition  of  the  streets  was 
plainly  visible.      I  know   there  is   a  sign  up  in  front  that   says, 
'Baok  Door  Exit'.      I   have  rode  on  it  for  23  years." 


-3- 


- 

■ 

- 
- 

! 
. 


Fritz  Larson  testified  thnt  he  worked  for  the 
Sinclair  Oil  Company  at  its  place  of  business  on  the  north-east 
corner  of  North  Fifth  and  State  Streets  and  was  working   there 
at  the  time  of  the  accident.     He  stated  that  at  that   time  the 
streets  were  covered  with  ice  and  packed  snow;    that   there  was 
a  space  of  about   three  feet  between  the   sidewalk  on  the  north 
side  of  East  State  Street  and   the   curbing  and  in  this   area 
there  was  a  snow  bank  about   two  feet  high  and  this    snowbank 
extended  throughout   East  State  Street.      The  bus  stopped  on  the 
east   side  of  Fifth  Street  and  this  witness  testified  that   the 
sidewalk  at  that  place  was  clear  of  snow  and  ice  as  were  all 
the   sidewalks;   that  the  snowbank  where  appellee  fell  while 
alighting  from  thu  bus  was  located  in  this   three  foot  area 
between  the  curbing  and  sidewalk:   that  the  street   at  this  point 


was  rutty  fr-on^gBBBME  made  by  traffic  and  the  alternating 

freezing  and  thawing  temperatures;   that  It  had  been  a  cold 

winter  and  the  snow  had  been  there  for  weeks  and  that  all  around 

the  ;;lace  where  the  bus   stopped  it  was  icy  and  had  been  for  weeks. 
Edmund  Pearce  testified  that   he  wae  a  patrolman  with 

the  Hockford  Police  Department  and   in  response  to  a  call  went 

to  the  scene  of   the  accident  the  evening  of  the   accident   and 

assisted  in  putting  appellee  in  the  ambulance  and  observed  the 

bus  and  the  snowbank.     He  stated  that  there  was  a  large  quantity 

of   snow  plied  up  from  the  corner  which  was  about  one  foot  or  a 

foot  and  a  half  high;   that  the  street  between  the  bus  and  pile 

of   snow  was  icy;   that   it  was  thawing  and  freezing  but  the   sidewalk 

was  clear.     Aside  from  the   medical   testimony  of   Dr.   Paul  E.   Dee 

the  plaintiff   offered  no  otter  evidence  and  no  evidence  was   offered 

on  behalf  of  the  defendant. 
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Counsel   for  appellee,    In   order  to   sustain  the 
Judgment   of   the  trial  court,    Insists   that  it  was  the  duty 
of  appellant  to   use   the  highest  degree  of  care,    skill  and 
diligence  for   trie  safety   of   appellee   consistent  with  the 
character  and  node   of  conveyance  employed  and   the    practical 
operation  of  its  bus,    chat   under  the  o ir cures tanoes   the  driver 
of  the  bus  should  have  warned  appellee  of  the  dangerous  condition 
of  the  alignting  place  or  should  have  invited  appellee  to 
alight   tnrough  the   front   door-  and  that   in  railing    to  take   any 
action  for   the  safety  of   appellee  when   she  arrived  at  her  des- 
tination appellant  was  negligent.      In  support  of    this  contention 
counsel   cite  and   rely  upon   two    cases,    Van  Hoorebecke  v.    Iowa 
Illinois   Gas   and  Electric   Co.,    324   111.   App.   33  and   O'Shea 
v,   Chicago   Motor  Coach   Co.,    323  111.   App.    457. 

In   the   Van  Hoorbecke  case,    324   111.   App.    83  supra, 
it   appeared  that   upon  the    occasion  in  question   the  plaintiff 
was  making   a  transfer  from  one  bus   to  another  and  while  she 
was  walking  toward  the   second  bus  which  she   intended  to  board, 
she   slipped  on  an  icy  sidewalk  and  was   injured.      The  evidence 
disclosed  that  the   driver  of  the   bus   sounded  his  horn  and 
motioned  for  the  plaintiff   to  enter  at  the  place  where  he  had 
stopped  some   distance  from  the  usual  stopping  place.      Plaintiff, 
in  obedience  to  the    invitation  to   enter  started  to  walk  across 
the  icy  surface  and  slipped,    sustaining  the   injury  for  which  she 
sought  a  recovery.      In  the    O'Shea  case,    328  111.    App.    457,    supra, 
it    appeared  that   the  bus   from  which  the  plaintiff   alifch2ed  had 
proceeded  past   the  usual  stopping  place  for  discharging  pass- 
engers;   that   it  was   dark  where   the  plaintiff  alighted  but  was 
light  at   the  usual  stopping  place;    that   in  stepping  from  the 
bus  plaintiff   stepped  into   a   crevice   or  crack   in  the  street, 
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which  was  one  and  a  half  or  two  Inches  wide  and  at  least  an 
inch  deep,  of  which  she  had  no  knowledge  and  she  fell  and 
sustained  an  injury,   in  each  of  tnese  cases,  relied  upon  by- 
appellee,  the  factual  situations  were  entirely  different  than 
the  situation  disclosed  by  this  record.   In  the  instant  case 
appellee  testified  that  she  was  familiar  with  conditions  as  to 
snow  and  ice  which  prevailed  generally  over  the  city  upon  the 
night  of  this  accident  and  in  particular  she  was  familiar  with  the 
condition  of  the  street  where  the  bus  stopped  and  where  she 
desired  to  alight.  She  testified  that  she  had  travelled  on  this 
bus  line  for  23  years,  knew  that  the  exit  was  at  the  rear  and 
that  when  the  bus  stopped,  in  obedience  to  her  signal,  it  did  so 
at  Its  regular  and  accustomed  place;  that  she  was  the  only 
passenger  in  the  bus;  that  the  driver  said  nothing  to  her  and  she 
said  nothing  to  him;  that  when  the  door  of  the  bus  opened  to  permit 

her  to  alight  she  looked  down  and  saw  the  ice  and  snowbank;  that 

I 

she  continued  to  look  down  while  she  stepped  off  the  bus  and  when 
her  left  foot  came  in  contact  with  the  ice  which  covered  the 
surface  her  foot  slipped  and  she  fell  on  her  ankle.  The  accident 
occurred  when  appellee  was  stepping  down  from  the  bus.   It 
occurred  before  she  had  an  opportunity  of  taking  a  single  step 
away  from  the  bus.  "The  snowbank  had  nothing  to  do  with  the 
accident.  Any  warning  that  might  have  been  given  to  her  would 
not  have  added  anything  to  her  knowledge.  She  knew  that  she 
was  stepping  upon  a  surface  covered  with  ice.   She  saw  it,  she 
stepped  where  she  intended  to  step  but  her  foot  slipped  ani  she 
fell  and  was  injured. 

Feeney  V.  Chicago  City  Ry,  Co,m  220  111.  App.  400 
was  an  action  brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  when  she  alighted  from  defendant's  street  car. 
It  appeared  that  directly  underneath  the  step  of  the  car  where 
it  stopped  at  the  corner  of  State  and  Adams  Streets  in  Chicago 


- 
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the  pavement  had  "been   torn  up  from  the   center  of   the    street 
to   the    curb  and  the   surface  was   rough   arid  uneven.      The 
plaintiff   testified  that  after  the  car  cane  to  a  stop  she 
stepped  off  the  car  platform  to  the  ground,   s.  distance  of   a 
little   more   than   tv/o  feet,    with  her  right  foot;    tha t   she 
looked  where  she  was   going  and  could  see   the   ground  right   in 
front  of  the   step;    that  her  right,   ankle  turned  and  she  fell. 
In  reversing  a   Judgment   for  the  plaintiff  with   a  finding  that 
the   defendant  was  not   guilty   of  any  negligence   the   court   said: 
"The  general   rule  that    a  carrier  of  passengers  has  cast   upon 
it   a  duty  to  furnish   a  safe  place  for  the  passengers   to  alight 
has    only  a  Qualified  application  to   street   railway  companies 
operating    on  the   surface   of   public  streets,    which  they  do  not 
control.      This  qualification  obtains  because  of  the   nature   of 
the  business  which   such   street  railways   transact,   .and  this 
distinction  is   recognized  by  the  text  writers   and   the  courts." 
The  court   then  quoted  from  Booth  on  Street  Railways    (2nd  Ed.) 
sec.   326  and   also   from  Thompson  on  Negligence,    sec.    2712,    and 
from    viiltraore  v.    Detroit  United  By.,    185  Mich.    46,    151   S.W. 
651,    all  to  the   effect    that  a  public   street   over  which   the 
street  Railway  Company  has  no  control,    is    in  no  sense  a 
passenger  station  for  the  safety  of  which  the  company  is 
responsible   and  that   if   the  street,    at   the  place  of   discharging 
passengers  presents  a   dangerous  condition  to  one  alighting 
there  and   such  danger  Is   envious    to  the  passenger,    the  carrier 
is  not   liable  to  him  for  injuries   received.      The  court  then 
concluded:      "We  can  see  no  theory  upon  which  defendants  can  be 
held  guilty  of   negligence,    and  if   any   such  theory  were  adopted, 
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it   would,    at   the   op. me   time,    reiuire   ua   to    hold  that   plaintiff 
was  -uilty  of  contributory  negligence.      The   aooldent  was   un- 
fortunate hut  we  think  without   negligence  on  the  part  of   the 
defendants. !1 

In  the  instant  case  the  complaint  alleged  that 
plaintiff  was  not  aware  or  oonscioua  of   th     condition  of   the 
street  beneath  the   door  of  the   hue    and  between  the  door  and 
curb  and  charged  that  as  a   direct  result  of  the  negligence 
of  the  def  rndant  in  stopping  the  rear  exit  door  of  the  bus 
at   the    ?lace  it    il     stop,  plaintiff  stepped   onto   the    !cy 
surface  and  upon  and  against  a  pile  of    snow   and  ice  with  her 
left  foot  and  her  left  foot  slipped  and  doubled  beneath  her 
c    ising  her  to  fall.     It  is  not  charged  or  suggested  that 
defendant  had  any  control   .>f  the   street  at   the    place  where 
this  accident   tiapi  sned  nor  that  defendant  any  part  in 

creating  the  condition  which  there   obtained.       !h         ldenoe 
ia   that  when  the  bus  in  which  appellee  was  a    passenger  reached 
its  regular   stopping   point  where  appel]    -      ad  signified  her 
desire   to   alight  she  was  aware   of  the  condition  of   the  street 
vnti   was  looking  down  as  she  r-tepped  from   the      latform  of    the 
bus.      Appellant's   duty  was   to  discharge  ps  saengers  under  then 
prevailing  conditions.      While   it  is   true   that  a  carrier  of 
passengers  is   required  to  exercise   the  highest  degree  of  care 
consistent  with   the  mode  of  conveyance  adopted  and  the  practical 
operation   af  its  business,    it  is  not  an  insurer  and  the  law 
does  not   impose  upon  a  carrier  an  unreasonable   or  impractical 
vigilance* 

In  oar  opinion  the  evidence  in  this   record    does  not 
sustain  the  finding  of  the   jury  that  appellant  waa    guilty  of 
negligence  and  therefore  ^judgment    cannot  be  permitted  to    stand. 

Judgment    reversed. 
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Agenda   No.    14 


IN  THE 
APPELLATE  COURT    OF   ILLINOIS 


SECOND  DISTRICT 


^t- 


May  Terra,    A.D.    1952 


JOHN  SCHUCK,  a  mental  Incompetent, 

by  WILLIA1  SPINNER,  Conservator 

of  his  person  and  estate, 

Plaintiff-Appellant , 

vs. 

Appeal  from  the 

MARY  SCHUCK  and  KENNETH  C.  RICHARDS, 

1   Circuit  Court  of 

Defendants, 

DuPage  County. 

MARY  SCHUCK, 

Appellee. 

Dove,  P.J. 

The  record  in  this  cause  discloses  that  John  Schuck 
and  Mary  Schuck  were  married  on  May  20,  1909,  and  thereafter, 
on  December  27,  1946,  were  divorced.   After  their  marriage  and 
prior  to  their  divorce,  they  acquired  title  as  joint  tenants  to 
the  real  estate  Involved  in  this  proceeding.   On  July  26,  194S, 
the  probate  court  of  DuPage  County  appointed  William  Spinner 
Conservator  of  the  person  and  of  the  estate  of  said  John  Schuck, 
and  on  October  4,  1948,  John  Schuck,  by  his  Conservator,  filed 
his  verified  complaint  for  partition  in  the  circuit  court  of 
DuPage  County  alleging  that  the  real  estate  described  in  the 
complaint  was  the  only  reol  estate  owned  in  common  by  the  parties 
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and  prayed  for  a  partition  thereof.   In  addition  to  making  the 
former  wife  of  his  ward,  Mary  ^chuck,  a  prrty  defendant,  the 
complaint   also  made  Kenneth  C.  Richards,  the  tenant  in  posses- 
sion of  the  premises,  a  defendant,  alleging  that  he  occupied 
the  premises  as  a  month-to-month  tenant. 

Mary  Schuck  filed  a  verified  answer  by  which  she 
admitted  all  the  allegations  of  the  complaint  and  averred  that 
ever  s Ince  the  property  was  acquired  by  the  parties,  John  Schuck 
caused  the  premises  to  be  rented  and  collected  the  rents  therefrom 
and  has  refused  to  state  an  account  and  prayed  for  an  order  requir- 
ing him  or  his  conservator  to  do  so.   The  tenant,  Richards,  was 
defaulted.   On  February  18,  1949,  a  decree  for  partition  was 
rendered  which  found,  from  the  pleadings,  among  other  things,  that 
the  allegations  of  the  complaint  are  true;  that  John  Schuck  and 
Mary  Schuck  were  the  owners  in  fee  simple  as  joint  tenants  of  the 
described  real  estate  and  that  partition  should  be  decreed  as 
prayed.   The  decree  is  in  the  usual  form  and  appointed  commissioners, 
directing  them  to  assign  to  John  Schuck  and  to  Mary  Schuck,  each, 
the  one-half  thereof,  and  in  the  event  the  commissioners  found 
that  the  premises  cannot  be  divided,  then  to  appraise  the  same. 
The  decree  referred  the  cause  to  a  special  faster  for  the  purpose 
of  statin&  an  account.   Following  the  report  of  >v  commissioners,  a 
decree  of  sale  was  rendered  on  April  22,  1949.   This  decree 
approved  the  report  of  commissioners  and  found  that  a  partition 
of  the  premises  could  not  be  made  without  manifest  prejudice  to 
the  parties  interested  and  ordered  a.  sale  directing  that  the 
proceeds  of  the  sale  be  divided  among  the  parties  according  to 
their  respective  rights  and  interests  as  found  by  the  decree  of 
partition  and  directed  the  special  Master  to  execute  the  decree. 
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On  June   3,    1949,    the  sale,    as   directed  by   the   decree,   was   had, 
and  Levis  Schuck  became  the  purchaser  of  the  premises   for   $3200.00, 
of  which  amount  he  paid    ij'500.00  and  the  balance  was   to  be  paid  upon 
the  approval  of  the   report   of   sale   by  the   court.      On  December  23, 
1949,    the   special   (tester  filed  his   report   so   stating.      On  December     I 
25,    1949,   John  Schuck  died  intestate,    and   on  February   17th,    1950, 
Mary   ^chuck,    by  leave   of  court,    filed  her  supplemental   counter- 
claim reciting  the  foregoing  facts   and  making   the   conservator, 
administratrix,    and  heirs   at   lav,'   of  John  Schuck  counter-defendants. 
The   counterclaim  prayed  that   the   special  Master's   report   of  sale 
be   disapproved,    the   sale  set  aside,    and  counter claimant   be  decreed 
to  be   the   sole   owner  of  said  premises   as   surviving  joint   tenant. 
Replies   to  the  supplemental  counterclaim  were  filed  by  the   counter- 
defendants   averring;  that  the  decress   of  partition  and  sale   con- 
stituted a  severance   of  the    joint   tenancy  and   insisting  th°t   by 
the  death  of  John  Schuck  intestate,    his   heirs   at   law  became  the 
owners   of  his  undivided  one-half   interest   in  said  premises.      William 
Spinner,    as   conservator   of  the    original   plaintiff,   filed  a  peti- 
tion for  the   allowance   of  attorney  fees. 

Upon  Shearing     the  chancellor,    on  November  30,    1951, 
rendered  a  decree   disapproving  the    special  Master's  report   of 
sale,    ordering   the   special  Master  to   return  to   Lewis   Schuck,    the 
purchaser  at  the   sale,    the    $500.00  which  he  had  paid,    granted  the 

prayer  of   the   supplemental  counter-claim,    declared  Mary   Schuck 

joint 
the    owner   of   the   premises   as   surviving /tenant,    dismissed  the 

original   complaint,    and   denied  the  petition   for  attorney  fees. 

To  reverse   this   decree,    William  Spinner,    the    conservator   of  the 

person  and  estate    of  John  Schuck,    deceased,    and  the  administratrix 
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of  his  estate,  Hazel  Sohuok,  and  Hazel  Schuck,  individually, 
as  one  of  the  heirs  at  lav;  of  John  Schuck,  deceased,  prosecute 
an  appeal  to  this  court. 

Appellee,  Mary  ^chuck,  has  filed  her  brief  and  argument 
and  also  a  motion  to  dismiss  the  appeal  on  the  ground  that  a 
freehold  is  involved  and  that  this  court  does  not  have  juris,  ictlon 
to  entertain  the  appeal.   Appellants  have  filed  their  printed  reply- 
brief  and  also  a  suggestion  that  if  this  court  finds  that  it   oes 
not  have  jurisdiction  of  this  appeal  that  then  an  order  should  be 

entered  transferring  this  case  to  the  Supreme  Oourt. 

"We  think  it  clear  every  partition  suit  necessarily 

involves  a  freehold.   In  addition  to  the  fact  that  the  parties 

are  bound  to  set  forth  and  prove  their  titles  and  respective 

interests,  each  co-tenant,  upon  a  partition  being  effected,  loses 

his  title  and  interest  in  evsry  part  of  the  land  divided  except 

the  parcel  assigned  to  himself,  and  as  to  that  he  becomes  the  sole 

and  exclusive  owner.   Of  course  in  this  process,  by  which  one  of 

the  co-tenants  acquires  an  exclusive  interest  in  a  specific  part 

of  the  partitioned  premises,  the  others  must  necessarily  lose 

what  he  gains.   If,  on  the  other  hand,  the  land  itself  c?n  not 

be  partitioned,  and  a  sale  is  ordered,  in  that  event  all  the 

co-tenants  will  necessarily  lose  their  estate  or  title  in  the 

subject  of  partition,  but  will  receive,  as  an  equivalent  for  it, 

its  value  in  money.   Thus  it  will  be  seen,  every  partition  suit, 

whatever  may  be  the  state  of  the  title,  provided  the  subject  of 

partition  is  a  freehold  estate,  will  necessarily  involve  a 

freehold.1'   (Bangs  v.  ^rown,  110  111.  96,98.)   A  freehold  estate 

is  involved  in  a  partition  suit  where  the  subject  matter  of  the 

suit  is  a  freehold  estate,  whether  the  title  is  held  in  joint 
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tenancy  or  tenancy  in  common.   (Hardin  v.  ■■•'olfe,  318  111.  48,53). 
"If  an  appeal  in  a  partition  suit  involves  only  questions  of 
acoountlng,  liens  upon  shares  of  tenants  in  common,  solicitor 
fees,  or  other  questions  not  Involving  a  freehold,  the  appeal 
should  he.  taken  to  the  Appellate  Court,  (jicub  v.  Fuchs,  303  111. 
439;  Hutchinson  v.  -poehr,  221  id.  312;)  but  where  the  title  of 
some  of  the  parties  is  challenged  or  an  assignment  of  error 
questions  the  right  go   partition,  the  appeal  should  be  taken 
directly  to  this  court."   (citing  cases.)  (hasterlik  v.  Hasterlik, 
316  111.  72-7,7  .  ) 

MIt  is  established  that  this  court  has  exclusive  juris- 
diction in  the  review  of  partition  cases  involving  real  estate." 
(citing,  cases.)   (Ashton  v.  Macqueen,  361  111.  132,140.) 

It  is  true  that  where  an  appeal  involves  only  questions 
of  an  accounting,  or  liens  or  solicitor  fees  or  parties  or  other 
questions  not  involving  a  freehold,  the  Appellate  Court  has 
Jurisdiction  (McCarthy  v.  McCarthy,  282  111.  488),  but  where  the 
title  of  some  of  the  parties  is  challenged  or  -  \   assignment  of 
error  questions  the  right  to  partition,  the  appeal  should  be  taken 
directly  to  the  Supreme  Court  (Hasterlik  v.  Hasterlik,  316  111. 
?2,73).  The   appeal  in  this  case  involves  the  ownership  of  a 
freehold.  The  fact  that  the  chancellor,  by  his  decree,  denied  a 
partition  and  confirmed  she  title  to  the  premises  described  in 
the  complaint  in  one  defendant  is  a  final  appealable  decree,  and 
in  sucn  a  case  a  freehold  is  involved  and  an  appeal  lies  to  the 
Supreme  Court.   (Ames  v.  «rnes,  148  111.  521,354,  335.) 


( 
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Section  86  of  the  Civil  Practice  Act  provides  that 
where  an  appeal  is  taken  to  this  court  and  it  is  found  that  the 
case  was  wrongly  so  appealed,  it  shall  be  the  duty  of  the  court 
to  direct  the  clerk  to  transmit  the  transcript  and  all  files 
with  the  order  of  transfer  to  the  Clerk  of  the  Supreme  Court 
(111.  Rev.  st.,  Chap  110,  Far.  210,  sec.  86).  The  motion  of 
appellee  to  dismiss  the  appeal  is  therefore  denied,  and  this 
cause  is  ordered  transferred  to  the  Supreme  Court. 

Cause  transferred. 
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IN  THE 

.TO7  ILLINOIS 
SECOND  DISTRICT 

FEBRUARY  TER  [,   .  D.  1952 


Agenda  No.  3 


3  471  ~ 


R.  L.  POLK  &  COMPANY,  a  corporation,       ) 

Plaintiff-Appellee, ) 

) 
) 
) 
) 


VS. 


CARfl  E.  STRI 


Defendant- Appellant* ) 


Appeal  from 

Circuit  Court  of 

Lake  County,  Illinois 


ANBERSOH  —  J. 

R.  L,  polk  &  Company,  plaintiff-appellee,  filed  its  suit  against  Carl  E, 
Ftriekler,  defendant- appellant,  in  the  Circuit  Court  of  Lake  County,  Illinois. 
The  complaint  alleged  in  substance  that  on  January  23,  1950  the  defendant 
executed  and  delivered  to  the  plaintiff  his  promissory  note  for  ^396h,h2t   pay- 
able at  the  rate  of  -500.00  per  month,  and  asked  judgment  for  the  balance  due 
on  the  note.  The  defendant  filed  an  answer  and  admitted  the  execution  of  the 
note,  but  denied  that  any  money  was  due  the  plaintiff.  He  also  filed  three 
special  defences  to  the  complaint,  the  first  stating  that  certain  payments  had 
been  made  on  the  notej  the  second  alleging  that,  after  certain  sums  had  been 
paid  on  the  invoice  for  the  merchandise  received  by  the  defendant,  the  note 
was  given  for  the  balance  therefore,  but  that  balance  was  incorrect  as  the 
plaintiff  had  agreed  to  print  the  circulars  at  a  smaller  rate  per  thousand 
than  that  charged  in  the  invoice  and  included  in  the  note,  and  therefore  there 
was  no  consideration  for  the  increased  chargej  the  third  and  fourth  special 
defenses  alleged  that  the  plaintiff  had  breached  express  and  implied  warranties 
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made  by  it  —  that  it  maintained  that  the  mailing:  list  that  it  sold  the  defendant 
in  September,  19h9   was  fresh  and  up  to  date,  .*hen  in  fact  it  was  not. 

Defendant  also  filed  three  counterclaims,  the  first  two  alleging  that  the 
defendant  had  been  damaged  in  the  sum  of  :f:12,p00,00  by  reason  of  the  breach 
of  the  warranties  above  mentioned.  The  third  counterclaim  alleged  that  the 
plaintiff  customarily  paid  and  agreed  to  pay  xisers  of  its  mailing  list  postage 
on  such  mail  which  was  undelivered,  that  at  plaintiff's  request  the  defendant 
returned  as  undelivered  U031  of  the  99,032  circulars  mailed,  and  that  amount 
due  the  defendant  thereon  was  $120,93. 

.after  the  beginning  of  the  trial  before  the  court  without  a  jury  on  /ugust 
III,  195>0,  the  defendant  objected  to  certain  testimony  because  no  reply  had  been 
filed  to  the  answer  and  the  counterclaims  in  accordance  with  5'upreme  Court 
Rule  3,  111.  Rev.  Stat*,  1951,  Oh.  110,  Par.  259.5  (3). 

The  plaintiff's  attorney  admitted  in  open  court  that  he  had  not  complied 
with  the  rule,  having  overlooked  filing  the  replies,  and  asked  leave  of  court 
to  file  proper  replies  thereto,  instanter.  Counsel  for  plaintiff  then  stated 
that  the  replies  would  consist  of  general  denials.  Defendant's  counsel  admitted 
he  would  not  be  taken  by  surprise  oy  the  contents  of  the  replies  and  the  court 
permitted  the  replies  to  be  filed,  overruled  defendant's  motion  for  judgments 
on  the  counterclaims,  and  directed  that  the  trial  proceed. 

After  hearing  the  evidence,  the  court  found  that  there  was  an  account 
stated  between  the  oarties,  and  entered  judgment  in  favor  of  the  plaintiff  for 
?3?7$.00,  the  balance  due  on  the  note,  and  found  the  issues  for  the  plaintiff 
and  against  the  defendant  on  the  counterclaims  which  he  dismissed.  This  appeal 
follows. 

The  defendant  assigns  error  on  the  ruling  of  the  court  Qer.mitting  the 
replies  to  be  filed  to  the  defendant's  ansivrer  and  counterclaim  during  the  trial. 
We  shall  first  dispose  of  this  alleged  error.  The  question  presented  is  whether 
or  not  the  court  abused  its  sound  judicial  discretion  in  permitting  the  filing 
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of  the  replies.  Supreme  Court  Rule  8  above  mentioned  fixes  the  time  for  the 
filing  of  the  reply  and  plaintiff  admitted  that  the  time  for  filing  of  the 
replies  had  lapsed  prior  to  the  date  of  the  trial.  The  Civil  Practice  Act 
provides,  Til.  Rev.  Stat.,  195>1,  chap.  110,  170-u6,  in  substance  that  at  any- 
time befordrinal  judgment  the  pleadings  of  the  parties  may  be  amended  under 
such  terms  as  are  just  and  reasonable.  This  provision  should  be  read  in  con- 
junction with  Supreme  Court  Rule  B.  It  appears  to  us  that  although  Rule  3  does 
fix  the/£lme  for  filing  the  subsequent  pleadings,  the  provisions  of  the  Civil 
Practice  Act  above  mentioned  permit  the  court  to  allow  subsequent  pleadings  to 
be  filed  when  it  is  just  and  reasonable.  Here  there  was  no  good  reason  not  to 
permit  the  filing  of  the  replies.  No  new  issues  were  presented  by  the  replies, 
defendant  was  not  taken  by  surotise,  and  it  was  within  the  sound  judicial 
discretion  of  the  court  to  permit  the  filing  of  the  same.  This  rule  seems  to 
be  well  settled  in  this  state  by  decisions  under  the  former  Practice  ot. 
(^trawn  Farmers*  Elevator  Co.  vs.  Bermett  &  Co..  163  111.  5pp.  U28j  McCoy  vs. 
Columbian  Exposition,  136  111.  33'6. )  The  Statute  permits  this,  and  no  precedent 
is  needed.  It  was  permitted  however  under  the  present  Practice  \o%  in  Soothers 
vs.  Koch,  339  111.  App.  5>12,  The  court  there  held  that  it  was  not  an  abuse  of 
the  judged  discretion  to  permit  the  defendant  to  amend  an   answer  in  order  to 
plead  accord  and  satisfaction  after  both  sides  had  rested  their  case. 

Under  the  law  the  trial  judge  did  not  abuse,  his  sound  judicial  discretion 
in  permitting  the  replies  to  be  filed,  and  appellant's  contention  on  this  ques- 
tion is  not  tenable. 

The  undisputed  facts  in  this  case  disclose  that  in  September,  19u9,  defend- 
ant ordered  a  mailing  list  of  approximately  a  hundred  thousand  names  from  the 
plaintiff.  The  list  was  to  be  used  by  the  defendant  for  direct  mail  advertising. 
The  plaintiff  prepared  a  circular  for  the  defendant,  and  mailed  out  the  advertis- 
ing. Prior  to  the  placing  of  the  order,  defendant  had  conferred  with  the 
plaintiff's  Chicago  sales  manager  concerning  the  order.  The  list  was  to  contain 
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the  names  of  various  business  firms  including  those  beginning  business  after 
the  war.  It  was  tentatively  agreed  that  the  price  was  to  be  $16.80  per  thousand. 
Later  by  agreement  of  the  parties  the  price  oer  thousand  was  raised  to  ?22.30. 
Invoices  for  the  work  after  completion  were  submitted  to  the  defendant  at  the 
higher  rate,  to  which  he  made  no  objection.  Defendant  paid  some  money  on  account 
on  the  invoices  when  presented  about  two  months  or  more  i.fter  the  work  had  been 
completed.  On  January  23,  1950,  defendant  gave  plaintiff  a  note  for  the  balance 
due,  ?396li.lt2,  payable  as  above  mentioned  in  the  complaint, 

?rom  7ebruary  23,  1950,  to  June  20,  1950,  defendant  made  various  payments 
on  the  note  which  reduced  the  a-aount  due  thereon,  as  of  June  20,  1950,  to 
^3575.00.  From  the  date  of  the  note  to  December,  1950,  the  defendant  wrote  the 
plaintiff  five  letters  in  reply  to  requests  for  payment  in  which  defendant 
stated  in  substance  that  he  owed  the  balance  due  and  would  pay  it.  In  these 
letters  he  mide  no  complaint  about  the  services  performed  by  the  plaintiff,  but 
stated  he  was  in  finiaicial  difficulty,  and  as  soon  as  he  had  sold  a  farm  that 
he  would  liquidate  the  note.  In  fact  the  undisputed  evidence  'discloses  that 
defendant  made  no  claim  that  he  did  not  fully  owe  the  debt  until  after  the  filing 
of  the  present  suit, 

Plaintiff  contends  that  the  giving  of  the  note  constituted  an  aocrant 

stated  between  the  parties,  and  that  defendant  cannot  now  contend,  either  under 

his  special  defenses  or  by  his  counterclaim  that  he  is  not  liable  for  the  balance 

due  on  the  note.  In  The  .Jtate  vs.  111.  Central  P..  P..  Co.,  2!;6  111.  133,  the 

Supreme  Court  announces  the  law  with  reference  to  accounts  stated,  and  says; 

"A  stated  account  is  an  acknowledgment  of  an  existing  oonditi  >n  of 
liability  of  the  parties,  from  which  the  law  implies  a  promise  to  oay  the 
balance  thus  acknowledged  to  be  due.  The  terms  •stated1  and  'settled* 
accounts  are  sometimes  used  as  equivalent  expressions.  (1  Cyc.  36U,  and 
cases  cited}  1  -'ords  and  Phrases,  o.  93;  1  2ncy.  of  L.  &  P.  723,  and 
cases  citedj  Chicago,  Milwaukee  and  .  t.  Paul  Railway  Co.  vs.  Clark,  92 
Fed.  Rep.  963;  ileDow  vs.  Brown,  2  5.  C.  95.)  »•*  'A  person  seeking  to  open 
a  settled  account  must  specify  in  his  claim  either  errors  of  considerable 
extent,  both  in  number  and  amount,  or  at  least  one  important  error  of  a 
fraudulent  nature.'  (1  Daniell's  Ch.  Pi.  &  Pr.  371.  «*»  praud  or  imposi- 
tion not  being  shown  but  only  errors  and  omissions,  corrections  will  be 
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confined  to  those  errors,  the  burdens  of  proof  resting  upon  the  party 
comolainlng,  to  establish  them,  (Paulling  vs.  Creagh's  Adrar.,  5h   Ala. 
6U6;  VJilliams  vs.  Savage  Manf.  Co.,  1  lid.  Cn.  306j  Perkins  vs.  Hart,  11 
Wheat.  237.)  **#  The  general  rule,  however,  that  in  order  to  ooen  a  stated 
account  the  bill  must  either  charge  fraud  specifically  or  point  out  the 
particular  errors,  apolies  whether  the  parties  have  been  dealing  at  arm's 
length  or  occupy  confidential  relations,  and  the  authorities  seem  to  be 
a  unit  in  holding  th at  mistakes  or  errors  must  be  specifically  alleged  and 
proved."  (Citing  many  cases.) 

For  further  authority  on  this  question,  in  harmony  with  the  Supreme  Court's 
opinion,  see  Gottfried  Brewing  Co.  vs.  Szarkow3ki,  79  111.  Rpp.  533}  Dean 
Son  vs.  ;.  B.  Conkey  Co.,  130  111.  Apv.   162$  Goddard  Tool  Co,  vs.  Crown  Electrical 
Mfg.  Co.,  219  111.  App.  3U. 

Applying  the  above  legal  principles  to  the  facts  here,  it  aooears  from  the 
undisputed  testimony  that  in  effect  the  parties  met  and  stated  their  account 
by  giving  the  note.  The  subsequent  letters  adaltting  the  liability  corroborated 
this.  The  fact  that  there  had  been  some  dispute  about  the  amount  to  be  charged 
for  the  services  prior  to  the  execution  of  the  note  is  now  of  no  avail  to  the 
defendant,  as  he  agreed  by  giving  the  note  that  this  matter  had  been  settled. 
For  the  same  reasons  the  special  defensca  set  up  by  the  defendant  avail 
nothing. 

.Defendant  contends  that  the  breach  of  warranties  as  alleged  by  him  in  his 
counterclaims  should  permit  recovery  on  them.  The  questions  of  breach  of 
warranty  as  a  defense  to  the  note  are  not  available  against  the  account  3tated. 
Since  the  counterclaims  arose  out  of  the  original  transaction,  neither  are  the 
questions  of  breach  of  warranty  in  the  counterclaims  available  against  the 
account  stated.  There  is  no  evidence  of  fraud  or  mistake  in  the  record.   .11 
of  the  defenses  and  counterclaims  alleged  were  merged  in  the  agreement  of  the 
parties  when  they  stated  their  account.  The  trial  court  was  correct  in  entering 
judgment  on  the  balance  due  on  the  note  and  in  dismissing  the  counterclaims. 

Assuming  but  not  admitting  that  the  defendant  had  a  cause  of  action 
on  his  counterclaims,  it  appears  to  us  that  he  failed  by  competent  evidence  to 
prove  any  damages  on  them.  This  burden  of  proof  was  upon  him  under  the  counter- 


-  S~ 


..... 

i 

.■  . 

.  [.  ... 

- 

-  • 

- 
j 


claims.  It  appears  from  the  testimony  of  the  defendant  that  his  damages  arose 
largely  from  the  fact  that  he  did  not  obtain  as  much  profit  from  the  mailing 
of  this  list  as  he  anticipated,  and  as  heretofore  obtained  from  similar  mailings. 
He  attributed  this  to  the  fact  that  the  lists  were  not  up  to  date.  It  appears 
to  us  that  his  loss  of  profits,  if  any,  is  speculative,  uncertain,  and  conjec- 
tural, and  would  not  sustain  any  finding  in  his  favor  on   the  counterclaims. 
(Salaban  vs.  East  St.  L.  8s  I.  iater  Co.,  23lt  111.  App,  353.) 

Defendant  further  contended  that  the  trial  court  was  in  error  in  not 
permitting  him  to  show  by  telephone  directories  of  various  cities  that  the  nnjnes 
of  many  merchants  in  business  at  the  time  the  list  was  furnished  by  the  plaintiff 
were  omitted  from  the  list.   -e  doubt  vsry  rmxch   Aether  this  proof  ,!  as  prober, 
but  in  view  of  our  findings  that  the  defendant  had  established  no  damages 
and  was  not  liable  because  of  the  account  stated,  it  is  not  necessary  to  pass 
upon  this  question  here. 

lifter  carefully  examining  the  record  and  the  errors  assigned,  we  conclude 
that  there  was  an  account  stated  between  the  parties,  and  that  the  plaintiff 
was  entitled  to  recover  S3$?5.00,  the  b.lance  due  on  his  note,  and  that  this 
was  fully  established  by  the  evidence.   ;e  further  hold,  as  above  indicated, 
that  the  defendant  by  reason  of  the  account  stated  was  precluded  from  recovering 
on  his  counterclaims.   e  further  hold  that  even  assuming  that  the  account  stated 
did  not  prevent  recovery  on  the  counterclaims,  there  was  no  proper  proof  of 
any  damages  on  the  same  by  the  defendant. 

The  judgment  of  the  trial  court  entering  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  dismissing  the  counterclaims,  is  in  conformity 
with  the  law  and  the  f acts,  and  should  be  and  is  affirmed. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 
FEBRUARY  TERM,  A.  D.  1952 


Aj  .  Ifo.  1. 


A 


; 


PEOPLE  OF  TIE  STATE  OF  ILLINOIS, 

Defendant  In  Error, 


vs, 


VICTOR   PERRETT,    alias  VICTOR  PERRY, 

Plaintiff  in  Error. 


Writ  of  Error  to 

County  Court 
IlcIIcnry  County. 


WOLFE 


-  -   J. 


An  Information  was  filed  in  the  County  Court  of 
Mchenry  County  charging  Victor  Perrett  with  Contributing  to 
the  Delinquency  of  a  Minor  Child  and  also  with  Disorderly  Con- 
duct. The  case  was  tried  before  the  Court  without  a  jury, 
and  at  the  conclusion  of  the  People's  evidence  the  first  three 
counts  were  dismissed,  leaving  only  the  Disorderly  count  of 
the  Information. 

The  fourth  count  charges  "that  the  Defendant,  Victor 
Perrett,  did  then  and  there  unlawfully,  wilfully  and  knowingly 
do  and  commit  acts  of  open  lewdness,  disorderly  conduct  or  other 
notorious  acts  of  public  indecency,  that  is  to  say:  That  the 
said  Victor  Perrett  did  then  and  there  unlawfully,  wilfully  and 
knowingly  exhibit  his  sexual  organs  and  private  parts  to  one 
Jacqueline  Brady,  and  did  then  and  there  unlawfully,  knowingly 
and  wilfully  entice,  encourage  and  request  that  said  Jacqueline 
Brady  to  touch  his  sexual  organs  or  private  part 3  x^ith  her  hand 
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or  hands,  all  of  which  thereby  tended  to  debauch  the  public 
morals  and  make  the  said  Victor  Perrett  guilty  of  Disorderly 
Conduct  contrary         butesj  etc." 

The  case  was  tried  before  the  Court  without  a  jury, 
and  he  found  the  Defendant  guilty  and  sentenced  the  Defendant 
to  pay  a  fine  of  one  hundred  dollars  and  costs.  To  reverse 
this  judgment  the  case  is  brought  to  this  Court  by  writ  of 
error ♦ 

On  November  11th  195>0,  the  date  that  the  alleged 
offense  was  committed,  victor  Perrett  and  his  wife  were  hav- 
ing a  children's  party  for  their  son  who  was  about  ten  yei 
of  age*   Jacqueline  Brady  x*as  a  guest  at  the  party.  M?.  Per- 
rett had  been  directing  the  play  of  the  children  and  on  being 
informed  by  his  wife  that  it  was  about  five  o'clock,  that  he 
should  go  to  the  bathroom  and  take  a  shower  end  clean  up  as 
they  had  a  dinner  engagement  at  seven  o'clock,  IS?.  Perrett 
wont  to  the  bathroom,  had  a  shower,  then  clothed  himself  in 
a  bathrobe  and  was  in  the  act  of  shaving  when  Jacqueline  Brady 
knocked  on  the  door  of  the  bathroom  and  he  opened  the  door  to 
let  her  in  and  she  hid  in  the  shower  room,  playing  the  game  of 
hide  and  seek.   It  was  during  this  time  that  Jacqueline  Brady 
claims  that  Mr.  Perrett  exposed  his  privates  to  her  and  asked 
her  to  touch  Ms  penis.  Mr.  Perrett  admits  that  Jacqueline 
came  into  the  bathroom  to  hide  but  denies  that  he  intentionally 
exposed  Ms  privates  to  Jacqueline  or  that  he  in  any  way  asked 
her  to  touch  his  privates.  These  wore  the  only  two  witnesses 
that  testified  relative  to  what  acts  really  occurred. 

Dr.  Max  ITathaniel  Silver  testified  that  he  was  a  regu- 
lar practicing  physician  and  that  in  October  19^9  ho  had  examined 


Victor  Perrett  and  also  in  Ilarch  or  195>0,  and  he  said  that 
the  patient  had  given  him  a  history  of  sexual  impotency; 
that  he  had  been  in  good  health  until  he  was  wounded  in 
Africa  while  serving  in  the  British  Array  in  19i^i|;  that  ex- 
amination disclosed  marked  atrophy  and  partial  absence  of 
a  penis;  that  no  penis  was  visible  to  the  eye  in  both  stand- 
ing up  and  lying  down  positions.  This  evidence  was  not  dis- 
puted in  any  way. 

Fifteen  witnesses,  neighbors,  professional  men, 
clergymen,  and  businessmen,  were  called  and  testified  that 
they  knew  the  general  reputation  of  Victor  Perrett  for  mc. 
character,  in  the  neighborhood  in  which  he  lived,  end  each 
testified  that  it  was  good.  While  evidence  of  a  good  reputa- 
tion is  not  proof  of  innocence  it  is  not  to  bo  disregarded, 
and  it  may  be  sufficient  to  raise  a  reasonable  doubt  aa  to 
the  Defendant's  guilt;  and  where  proof  of  good  reputation 
stands  uncontr over ted  it  must  be  accorded  some  consideration 
and  neight.   (She  People  versus  Buehholz  3&3  Illinois  2?0, 
and  People  versus  Pax  399  Illinois  60£.) 

In  the  case  of  People  versus  Pax  supra  the  Defendant 
was  charged  with  taking  indecent  liberties  with  a  minor  child. 
The  proof  rested  with  the  evidence  of  the  prosecuting  witness 
and  a  denial  by  the  Defendant.  The  Court  in  that  case  stated: 
"Where  a  conviction  of  talcing  indecent  liberties  depends  upon 
the  testimony  of  the  prosecuting  witness*  a  child  of  fourteen 
years  of  age,  and  the  Defendant  denies  the  charge,  there  roust 
be  substantial  corroboration  of  the  prosecuting  witness  by  some 
other  evidence,  fact  or  circumstanco  in  the  case,  and  the  con- 
viction cannot  be  sustained  where  the  evidence  does  not  create 


an  abiding  conviction  or     ..lit  of  the  Defendant." 

The  ease  furth  .     -  --      ie  criiao  charged  i3  one 
similar  excopt  possibly  in  degree  to  the  crime  of  rap©. 

.:  in  People  ve:  Illinois  323  :ue   have  re- 

peatedly hold  In  rape  cases  that  where  a  conviction  in  a 
case  depends  upon  testimony  of  the  prosecuting  witness  and  the 
Defendant  denies  the  charge  there  nust  be  substantial  corrobo- 
ration of  the  prosecuting  witness  by  some  other  evidence,  facts 
or  circumstances  i  t  the  case?  ". 

From,  a  review  of  the  evidence  in  this  case  we  are    | 
not  convinced  beyond  a  reasonable  doubt  o         fc  of  the 
ije:.'    it,  and  the  judj      of  the  trial  court  is  therefore 
x^eversed. 

Judgnenb  Reversed. 
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Agenda  No,   10. 


IM  THE 

APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,  A.  D,  1952. 


. 


PETER  CIESKUS, 

Plaint iff -Appellee, 


vs, 


MARIE  TWAN  and  WOLVER 

INSURANCE  COMPANY,  a  Corpor- 
ation, 

Defendant-Appellant , 


Appeal  from  the 
Circuit  Court  of 
Bureau  County, 


WOLFE,—   J, 

Peter  Cieskus  filed  a  suit  in  the  Circuit  Court  of 
Bureau  County  against  Marie  Yuvan  and  Wolverine  Insurance 
Company  alleging  that  while  he  was  driving  an  automobile  that 
belonged  to  Marie  Yuvan  and  exercising  ordinary  care  for  his 
own  safety,  the  car  was  overturned  and  he  *rets  injured  and  that 
Marie  Yuvan  had  an  insurance  policy  In  the  Wolverine  Insurance 
Company  insuring  her  against  liability  for  any  one  injured  in 
her  car. 

The  insurance  company  filed  an  answer  to  the  complaint, 
admitted  having  insurance  for  Marie  Yuvan,  but  denied  that  they 
were  obligated  in  any  way  to  pay  for  the  injuries  of  Peter 
Cieskus.  They  denied  that  the  car  belonged  to  Marie  Yuvan, 
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2. 
but  alleged  that  it  belonged  to  Peter  Cleslcua,  also  that 
the  insurance  policy  had  not  been  assigned  from  Marie  Yuvan 
to  Peter  Cieskus,  The  case  *ra.s  tried  before  a  jury  that 
found  the  issues  in  favor  of  the  plaintiff  and  assessed  his 
damages  at  $500,00,  It  is  from  this  judgment  that  the  appeal 
has  been  prosecuted  to  this  Court, 

There  are  numerous  questions  argued  why  the  judgment 
should  be  reversed,  but  if  the  car  did  not  belong  to  Marie 
Yuvan  at  the  time  that  the  accident  happened,  then  the  other 
questions  are  immaterial.  The  car  originally  belonged  to 
Marie  Yuvan,  On  Friday,  April  5,  19l\.6,   Peter  Cieskus  learned 
that  the  car  was  for  sale  and  went  to  the  Yuvan  home  to  look 
it  over,  Mrs,  Yuvan  xras  not  at  home  on  that  date,  but  John 
Yuvan  showed  the  car,  and  told  Cieskus  that  it  needed  a  little 
repair  and  they  wanted  to  sell  it  for  the  sum  of  $750,00. 
Cieskus  came  back  the  next  day  and  John  Yuvan  told  Mm  to 
take  it  out  and  try  it  and  see  how  it  operated,  Cieskus  did 
take  the  car  out,  said  he  would  take  the  car  and  he  paid  John 
Yuvan  §500,00  in  cash  and  said  he  would  pay  him  the  balance  on 
Monday,  The  daughter  of  Yuvan  Tvrrote  out  a  receipt  for  $500,00 
and  delivered  it  to  Cieskus,  Cieskus  took  the  car  and  drove 
it  to  Princeton  to  get  a  driver'  license.  At  that  time  he 
stated  that  he  bought  the  car  and  it  belonged  to  him. 

Before  the  bargain  was  closed  and  after  Cieskus  stated 
that  he  was  at  the  Yuvan  home  in  the  morning,  the  abstract  of 
record  shows  the  following:  "I  returned  in  the  afternoon  about 
one  o'clock,  I  saw  John,  and  I  was  there  twice  in  the  afternoon, 
I  was  there  three  times  that  day,  I  saw  John  at  his  home,   I 


- 
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3. 
had  a  conversation  with  John  and  Ms  daug  iter,   I  asked  bim 
if  the  car  was  in  good  running  condition.  He  said  it  was, 
I  said,  what  was  the  price  on  it,  and  he  then  gave  me  the 
price  of  $?50,00.  I  said  "Isn't  $7£0,00  too  Mgh  a  price  for 
a  '37  Buick?"  He  said  that  he  had  done  a  lot  of  work  on  it 
and  he  figured  it  should  be  that  high.  What  did  you  say  then? 
All  right,  I  trill  take  the  car,  I  hadn't  tried  the  car  out 
yet,  I  had  been  in  the  car  but  had  not  driven  ....    had  run 
the  motor  and  started  it  up  but  I  said  I  would  take  the  car. 
Question—  That  is,  you  accepted  his  offer  of  (750,00  for  the 
sale  of  the  car?  Answer--  Yes.  Well,  I  said  I  would  drive  it 
around,  then,  after  I  tade  the  agreement  on  the  price,  so  I 
drove  it  around  then,  I  sal  pound  town 

and  come  up  here  to  Prii    -        1  for 
license.  Question—  Did  you,  be:-.' ore  that  did  you  tell 
you  would  take  the  car  if  it  was  all  right  when  you  tried  it 
out?  Answer--  Yes." 

Cieskus  after  stating  that  he  took  the  ear  and  drove 
home  to  got  y500,00  in  cash  stated:  "I  drove  this  car  down  to 
John's,  The  car  operated  satisfactorily  to  me  when  I  drove 
it  down  to  John's,  The-  reason  I  got  the  £500,00  was  because 
I  was  going  to  buy  the  car.  X  decided  I  wanted  the  car  and 
it  was  satisfactory.  When  I  drove  up  to  John's  I  parked  the 
car  In  front  of  the  house,  I  told  him  I  would  give  him  C->00,00 
as  a  down  payment  on  the  car.  I  told  him  as  lour  as  wo  wore 
going  to  make  arrangements  for  Monday,  I  would  give  him  the 
other  $250,00  on  Monday,  I  told  him  it  was  in  good  working 
condition  and  I  would  accept  the  car.   Question—  You  did 
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accept  the  car,  then,  dldnM      Answer—  Yes,"  This  evi- 
dence is  further  corroborated  by  John  Yuvan  who  attended  to 
the  sale  of  the  car  for  Mrs.  Yuvan, 

In  the  accident  the  car  turned  over     ras  demolished 
and  then  sold  by  Peter  Cieskus     her,  Jos,  for    ,00  for 
junk,  Peter  Cieskus  stated  that  his  brother  Joe  was  authorised 

to  transact  t:    isiness  fca Peter  Cieskus 

did  not  cash  the  check  for  the  sale  of  the  car1,  because  he  stated 
that  his  attorneys  advic    .  i  not  to  caa 

vie   are  convinced  the  evidence  as  disclosed  by  this 
record  clearly  snows  that  a  bargain  and  sale  of  this  car  was 
fully  completed,  and  at  the   .       ie  accident  bhe  car-  belonged 
to  Peter  Cie3ku3, 

It  was  incumbent  on  the  pi*  pove  by  a  pre- 

ponderance of  the  evidence  that  accident  the 

car  belonged  to  Marie  Yuvan,  as  the  insar  .  .     il     void  if 
tne  car  load  been  sold  froia  her  to  the  plaintiff,  This,  he 
failed  to  do  and  the  ju  >r  -was  contrary  co  the 

manifest  weight;  of  bhe  evidence.  The  juc  .  am 

is  hereby  reversed, 

Jua      reversed. 
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IN  THE 
APPELLATE  COTJRT    OF  ILLINOIS 


SECOND  DISTRICT 
MAY  TERM,   A.   D.    19^2. 


- 


1s 


KENNETH  W.  AHDERSON,   Et  Al., 
Plaintiffs-Appellant  s , 


vs, 


EDWARD  W.    ERICKSOK,    Et  Al., 
Defendants-Appellees, 


Appeal  fx»ora  Circuit 
Court  Rock  Island 
County. 


WOLFE,--  J. 

Edward  W.  Erickson  and  his  wife  owned  a  house  and 
lot  In  the  City  of  Moline,  Illinois.  They  also  owned  a 
vacant  lot  in  front  of  their  property.   Kenneth  W.  Anderson 
et  al.,  started  a  suit  in  the  Circuit  Court  of  Rock  Island 
County  to  restrain  the  Ericksons  from  dedicating  this  lot 
as  a  public  street  In  the  City  of  Moline,  Illinois.  The 
contention  of  the  plaintiffs  is  that  this  lot  is  in  a 
district  that  had  been  zoned  as  residential  property.  The 
home  of  the  defendants  is  not  in  this  district,  and  they  use 
this  vacant  lot  for  ingress  and  egress  from  their  residence, 
and  also  allow  some  people  who  live  neighbors  to  them  to  use 
this  vacant  lot,  as  they  use  it.  The  suit  was  brought,  as 
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2. 
before  stated,  to  restrain  them  from  dedicating  the  lot  a3 
a  public  highway  so  that  all  people  situated  as  the  defendants 
were,  could  use  it  as  a  public  highway.  The  plaintiffs  pro- 
cured a  temporary  injunction  without  notice  and  without  bond. 

The  defendants  moved  to  dissolve  the  temporary  injunc- 
tion and  for  leave  to  file  a  suggestion  of  damages.   Upon  a 
hearing  the  temporary  injunction  was  dissolved  and  leave  was 
granted  to  the  defendants  to  file  suggestion  of  damages.  This 
was  filed  by  defendants  claiming  attorney's  fees  in  the  sum  of 
Pour  Hundred  Dollars,  for  procuring  the  dissolution  of  the 
temporary  injunction.  The  plaintiffs,  now  appellants  filed 
a  motion  to  strike,  or  in  the  alternative  to  dismiss  the 
suggestion  of  damages.  The  Court  proceeded  to  trial  and 
received  evidence  from  the  defendants  on  their  suggestion 
of  damages. 

At  the  conclusion  of  the  evidence,  the  Court  allowed 
the  Ericksons  the  sum  of  Two  Hundred  and  Fifty  Dollars  for 
attorney's  fees,  which  they  had  obligated  themselves  to  pay 
in  the  defense  of  the  injunction  suit.   It  is  from  this  judg- 
ment that  the  appeal  has  been  perfected  to  this  Court. 

It  is  first  claimed  that  the  Court  erred  in  going  to 
trial  on  the  merits  of  the  defendants-appellees'  suggestion 
of  damages  before  the  plaintiffs -appellants  had  olead  and 
joined  issue  thereon.  The  same  objection  was  raised  in  the 
case  of  Slezak  vs.  Fleming,  392  111.  387,  and  the  Court  there 
stated:   "So  far  as  the  first  objection  is  concerned,  the 
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3. 
parties ,  by  voluntarily  and  without  objection  offering  evi- 
dence in  the  condition  of  the  record,  without  demanding 
answers  to  the  complaint  or  the  cross  complaint,  xjaived  any 
objection,  if  such  they  had,  to  such  condition  of  the  record." 
We  think  the  above  contention  is  without  merit. 

There  is  no  question  that  the  Erioksons  were  compelled 
to,  and  did  employ  attorneys ■ to  represent  them  in  the  injunction 
suit  and  that  they  were  successful  in  getting  the  temporary 
injunction  dissolved.  These  facts  are  prima  facie  proof  that 
these  solicitors  were  employed  by  the  defendants,  and  it  will 
be  presumed  they  were  properly  employed  until  the  contrary  is 
shown.  Howard  vs.  Burke,  2J4.S  111.  22!.j.. 

It  is  argued  strenuously  that  under  the  circumstances 
as  shown  in  this  case,  the  defendants  are  not  entitled  to  any 
damage  whatsoever,  and  not  entitled  to  an  allowance  for  attorney's 
fees.  The  name  question  was  raised  in  Pager  vs.  City  of  Silvis, 
1|.02  111,  262,  where  xre  find  this  language;   "It  Is  argued  that 
the  court  erred  in  allowing  attorney's  fees  to  aopellee  In 
having  the  injixnction  dissolved.  The  objection  Is  not  to  the 
reasonableness  of  the  fee  but  It  is  said  that  the  dissolution 
of  the  Injunction  was  merely  incidental  to  the  main  defense 
of  the  suit.  We  do  not  share  that  view  with  appellants.  The 
lieense  fee  could  not  be  collected  so  long  as  the  injxinction 
remained  effective.  Questions  of  equitable  jurisdiction  and 
the  right  to  issue  the  injunction  were  Involved.   In  our  opinion 
there  was  no  abuse  of  the  court's  discretion  In  allowing  this 
fee." 

The  trial  court  properly  allowed  the  attorney's  fees. 
The  judgment  appealed  from  will  therefore  be  affirmed. 

Judgment  affirmed. 
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SI  lTE  OF   ILLINOIS 
c   JLLATE  COURT 
THIRD  DISTRICT 

October   Term,   A.    D.    19  51. 


General   No.   9  765 


/ 


Agenda  No.   4. 


LISTER   2.    THOMASj   et  al., 

Plaintiffs-Appellants, 

vs. 

VILLAGE  OF  SOUTHERN  VIEW, 
ILLINOIS,    AND  JAKES   R.    COX, 
PF   SIDKNT   OF    TH1,   BOARD  OF 
TRUSTEES  OF  SAID  VILLAi 
£t  al., 

Def endante-Appell ees . 
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Appeal  from  the  Circuit 
Court  of  Sangamon  County. 
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Reynolds,  J. 

The  plaintiff,  Lester  ?,.    Thomas  and  eleven  other  property 

owners  of  the  Village  of  Southern  View,  Illinois,  brought  suit 
against  the  Village  of  southern  View,  Sangamon  County,  Illinois, 
a  municipal  corporation,  the  municipal  officers  and  Everett  J. 
Tostberg  uad   Dorothy  U*   Tostberg,  the  owners  of  certain  lots  in 
the  Village  of  30 ut hern  View,  to  enjoin  the  enforcement  of  a 
certain  zoning  ordinance  adopted  oj   said  village  in  1948  and  to 
enjoin  the  use  of  the  premises  owned  by    the  Tost  bergs  for  any 
commercial  use  or  purpose  and  to  have  x.he  said  ordinance  declared 
invalid. 

The  defendants-appellees,  Everett  J.  Tostberg  and  Dorothy 
lit.  Tostberg,  filed  a  motion  for  judgment  on  the  pleadings. 

The  court,  without  hearing  any  evidence  allowed  defendants' 
Tost bergs1  motion  for  judgment  on  the  pleadings.   The  decree 
found  that  by  the  pleadings  it  was  admitted  that  the  defendants 
Tostberg  were  operating  a  garage  and  an  extract  manufacturing 
company,  both  of  which  were  commercial  and  would  be  in  violation 
of  the  1947  ordinance  if  the  plaintiffs'  contention  that  the  1948 
village  ordinance  zoning  Tostbergs'  property  commercial  was  in- 
valid, was  correct; 
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that  by  the  pleadings  it  was  admitted  that  the  Village  of  southern 

View  passed  an  ordinance  on  April  4,  1950,  repealing  all  prior 
zoning  ordinances  as  it  affected  the  property  of  defendants 
Tostberg;  that  the  April  4,  1S50  zoning  ordinances  classified 
all  of  the  village  as  residential;  that  the  April  4,  1950  ordin- 
ance supersedes  and  repeals  all  prior  zoning  ordinances  and  author- 
izes the  defendants  Tostberg  to  utilize  the  property  for  the  present 
commercial  businesses  now  operating  thereon  which  were  operating 
as  such  at  the  time  of  the  passage  of  the  April  4,  1S50  ordinance; 
that  the  19  50  zoning  ordinance  is  the  only  ordinance  covering 
zoning  in  the  village  of  Southern  View;  that  since  the  use  of 
defendants  Tostbergs'  property  is  in  accordance  with  the  now  exist- 
ing zoning  ordinances,  the  equities  do  not  lie  in  favor  of  the 
plaintiffs  and  no  injunction  could  issue. 

The  plaintiffs  appealed  from  tnis  decree  and  thereafter,  on 
February  1,  1951,  Moll,  Traynor  &  Kendrix,  attorneys  for  Everett 
J.  Tostberg  and  Dorothy  d,    Tostberg,  filed  a  motion  for  leave  to 
withdraw  with  the  consent  of  the  said  defendants  attached  thereto, 

as  attorneys  for  said  defendants  in  this  court.  An  order  grant- 
ing leave  to  withdraw,  to  such  attorneys  was  entered  on  February  6, 
1951. 

On  aaarch  5,  1951,  the  defendant,  the  Village  of  Southern 
View,  Illinois,  a  municipal  corporation  and  all  the  municipal 
officers,  by   their  attorney,  filed  in  this  court  a  confession  of 
errors.   They  confessed  error  on  each  point  relied  upon  by  the 
plaintiffs-appellants  and  prayed  that  the  judgment  rendered  in 
the  circuit  court  be  reversed  and  cause  remanded  with  instructions 

'i 

to  enter  a  decree  for  the  plaintiffs-appellants  therein. 

Under  the  present  state  of  the  record  in  this  court,  the 
decree  entered  by  the  Circuit  Court  is  vacated  and  the  cause  is 
remanded  for  the  parties  to  take  whatever  action  they  deem 
appropriate  in  the  circuit  court. 

"Reversed  and  remanded  with  directions. 

U&be*^*^*$^blhDhv&--fa&  £«&i. 
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STATE  OF   ILLINOIS 
APPELL-vTE   COUNT 
IHIHD  DISTRICT. 

■-v"*Ct  ^aV 

kiC)8W«  Fftmwi-py    tans,   .1.   J.   1952. 

General  No.   9765  agenda  No.  11. 

LESTER  E.   THOMAS,    et  al.,  | 

Plaintiffs-Appellants,  ( 

vs. 

i         Appeal  from  the 
VILLAGE  OP  SOUTHERN  VIEW,         {         Circuit  Court  of 
ILLINOIS,  and  JAnES  S,  COX,  Sangamon  County. 

President  of  the  Board  of  I 
Trustees  of  said  Village,  [ 
et  al. 

Defendants- Appellees.      | 

IsErNOLDS,  J. 

The  plaintiff,  Lester  E.  Thomas  and  eleven  other  property 

owners  of  the  Village  of  Southern  View,  Illinois,  brought  suit 

against  the  Village  of  Southern  View,  Sangamon  County,  Illinois, 

a  municipal  corporation,  the  sraanleipal  officers  and  Everett  J. 

Tostberg  and  Dorothy  H.  Tostberg,  the  owners  of  certain  lots  in 

the  Village  of  Southern  View,  to  enjoin  the  enforcement  of  a     \ 

certain  zoning  ordinance  adopted  by  said  village  in  19^8  and  to 

enjoin  the  use  of  the  premises  owned  by  the  Tostbergs  for  any 

coiruiiercial  use  or  purpose  and  to  have  the  said  ordinance  declared  1 

invalid. 

In  the  complaint  it  was  alleged  in  substance  that  the 

Village  of  Southern  View  by  an  ordinance  adopted  June  3,  194?  had 

zoned  the  entire  area  in  said  village  as  residential;  that  on  or 

about  November  1,  19^8  the  board  of  trustees  of  said  village  had 

attempted  to  rezone  the  property  owned  by  the  defendants-appellees 

Everett  J.  Tostberg  and  Dorothy  K.  Tostberg  from  residential  to 

commercial  and  that  the  action  of  the  board  of  trustees  in  so 

attempting  to  rezone  the  Tostberg  property  was  void.  Plaintiffs, 

being  the  owners  of  property  adjoining  that  of  the  Tostbergs,  sought 

to  enjoin  the  enforcement  of  the  November  1,  19^8  ordinance,  to 

enjoin  the  use  by  the  Tostbergs  of  their  property  for  any  commercial 

use  or  purpose  and  to  have  the  November  1,  19^8  ordinance  declared 

invalid. 
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The  /ostbergs,  defendants-appellees,  filed  an  answer  contain- 
ing four  counts  and  the  plaintiffs  replied  thereto,  denying  the 
oat  tars  alledged  in  counts  two,  three  and  four  of  the  answer. 

On  July  24,  1950  defendants-appellees  Everett  J.  .'ostb.r 
and  Dorothy  ft,  Tostberg  filed  their  supplemental  answer  m  which  It 
was  alleged  that  on  April  4,  1950  trie  Village  of  Southern  View, 
Illinois  duly  i-a.de  and  passed  an  ordinance  whloh  repealed  all  prior 
zoning  ordin-^oes;  tiVit  at  the  tine  of  the  passage  of  the  ordinance 
of  April  4,  1950  they  were  operating  on  their  property  a  garage  and 
an  extract  manufacturing  company  and  that  Section  IV  of  said  ordinance 
aiatie  it  lawful  for  then  to  continue  to  use  their  property  as  a  non- con- 
forming use.  Plaintiff's  re;  ly  to  the  supplemental  answer  admitted 
the  passage  of  the  ordinance  of  april  4,  1950  but  denied  the  other 
allegations  contained  in  the  supplemental  answer. 

On  the  basis  of  the  natters  alleged  in  the  supplemental  answer 
and  the  reply  thereto  defendants-appellees,  rverett  .J.  Tostberg 
and  Dorothy  Fl.  Tostberg  filed  a  action  for  Judgment  on  the  pleadings. 

The  court,  without  hearing  any  evidence  allowed  defendants' 
Tostbergs1  motion  for  judgment  on  the  pleadings.  The  decree  found 
that  by  the  pleadings  it  was  admitted  that  the  defendants  Tostberg 
were  operating  a  parage  axid  an  extract  aaaufaoturlng  company,  both 
of  which  were  couuercial  and  would  be  in  violation  of  the  1047 
ordinance  if  the  plaintiffs'  contention  that  the  1948  village 
ordinance  zoning  Tostbergs'  property  cohere  lal  was  invalid,  was 
correct;  that  by  the  pleadings  it  was  admitted  that  the  Village  of 
Southern  View  passed  an  ordinance  on  April  4,  1950,  repealing  ail 
prior  zoning  ordinances  as  it  affected  tae  property  of  defendants 
Tostberg;  that  the  April  k9   1950  sotting  ordinances  classified  all 
of  the  village  as  residential;  that  the  April  4,  1050  ordinance 
superseded  and  repealed  all  prior  zoning  ordinances  and  authorized 
the  defendants  Tostberg  to  utilize  the  property  for  the  present 
coa^ercial  businesses  now  operating  thereon  which  were  operating 
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as  auch  at  the  tUie  of  the  passage  of  the  April  4,  1950  ordinance; 
that  the  1950  zoning  ordinance  was  the  only  ordinance  covering 
zoning  in  the  village  of  Southern  View;  that  since  the  use  of 
defendants  Tostbergs*  property  is  in  accordance  with  the  then     \\ 
existing  zoning  ordinances,  the  equities  did  not  lie  in  favor  of 
the  plaintiffs  and  no  injunction  could  issue. 

This  cause  comes  to  this  court  on  appeal  from  the  decree 
of  the  Circuit  Court  of  Sangaraon  County. 

On  iiarch  6,  1?51|  the  defendants-appellees,  the  Village  of 
Southern  View,  Illinois,  a  municipal  corporation  and  all  the 
municipal  officers,  by  their  attorney,  filed  in  this  court  a  con- 
fession of  errors.  I'hez  confessed  error  on  each  point  relied  upon 
by  the  plaintiffs-appellants  and  prayed  that  the  Judgr.ent  rendered 
in  the  circuit  court  be  reversed  and  cause  remanded  with  instruct- 
ions to  enter  a  decree  for  the  plaintiffs-appellants  therein. 

ifee  Tostbergs,  defendants-appellees,  defend  the  decree 
of  the  Circuit  Court  in  this  Court. 

ine  plaintiffs-appellants  contend  that  the  court  ei>red 
in  allowing  tne  motion  for  Judgment  on  the  pleadings,  on  the  theory 
that  such  aoticn  should  not  be  allowed  w.nere  there  is  a  soaterial 
issue  of  fact  or  law  in  dispute.   It  is  the  theory  of  the  defendants- 
appellees  that  the  Buppi©..'eu;kil  answer,  setting  up  the  passage  of 
cue  April  4,  1950  ordinance  which  provided  a:.ong  other  things,  in 
Section  4  thereof  as  follows:  "The  lawful  us©  of  buildings, 
structures  and  land,  existing  at  the  time  of  the  passage  of  this 
ordinance,  althougn  such  use  does  not  conform  with  tne  provisions 

hereof,  way  oe  continued,  "   in©  principal  argunent  of  tne 

plaintiffs-appellants  is  to  the  effect  that  the  defendants-appellees 
were  not  conaucting  a  lawful  non-conforifflng  business  on  their 
property  at  the  ti..e  of  trie  passage  of  the  ordinance  in  April,  1950. 
Iney  contend  that  sucn  operation  was  in  violation  of  the  194? 
zoning   ordinance  and  therefore  was  not  lawful  at  the  tine  of  the 
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passage  cf  ttie  subsequent  ordinance,  i il  4th  ordinance 

purported  to  cover  the  entire  subject  of  zoning  m  the  Village 
of  Southern  View.     Section  12  of  said  ord  e  reads  us  follows: 

"Repeal,  all  ordinances  or  parts  of  ordinances  in  conflict  here- 
with are  hareoy  repealed" . 

It  aeejiis   to  this  court  that   the  trial  judge  had  before 
him  tno  question  of  the  effect  ot  fc]  a  passage  of  the  1950  zo 
ordinance  and  that  such  question  was  purely  a  matter  of  law.     it 
is  elementary  that  oj.cj.cc;  and  villages  have  authority   to  pass 
zoning  ordinances  arid  that  right  is  not  questioned  in  this  case. 

i  It  is  admitted  i."    th       loadings  that  the  defendants  were  usln^; 

|   their  property  f'oi   eoraiereial  purposes  on  the  date  of  the  passage 
of  the  last  ordinance.     rhere   La  no    [uesticn  but  ...  01  .rat- on 

of  a  garage  &nc5   an  extract  Bianuf&oturing  business  ar«  lawful  busi- 
nesses within  theasalves,     Tne  passage  of  the  3   ..     ordinance,   repeal- 

j  lag  all  other  ordinances  and  excepting  lawfully  operated  non- 
t 

conforming  uses  at  the  tiae  of  its  passage,  excepted  the  pi ■-  -rty 
of  the  ds '.' ■  ants-appslle.es  from  the  residential  district  as  non- 
conforming users. 

The  decree  of  the  Circuit  Court  was  correct  and  should  be 
affirmed. 

.ffir      .. 
'ixi=£ni!i-  pub  1 1 8&8&=4^=aJ8fefcmedfaaalg . 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 

May  Term,  A.D.  1952 


General  No. 9797 


?' 


i 


FIRST  MUTUAL  SAVINGS  ASSOCIATION, 

Plaintiff, 

vs. 

BENJAMIN  0.  COOPER,  Auditor  of  Public 
Accounts  of  the  State  of  Illinois, et  al., 

Defendants. 

§ 

IRVING  J.   LEWIS  et  al., 

Movant s-Appellants . 

vs. 

FIRST  MUTUAL   SAVINGS  ASSOCIATION, 
Plain tiff -Appellee , 
and 

BENJAMIN  0.   COOPER,   Auditor  of  Public 
Accounts  of  the  State  of  Illinois, et  al., 
Defendants-Appellees. 


Agenda  No.l 


Appeal  from  the 
Circuit  Court  of 
Sangamon  County. 


REYNOLDS,  J.  -  •_ 

On  December  14,  1950,  the  Circuit  Court  of  Sangamon  County, 
by  its  order  denied  the  verified  motion,  as  amended,  of  Irving  J. 

Lewis,  Albert  A.  Lewis,  as  Trustee  for  Sandra  Lewis  and  Susan 
Lewis,  The  Trust  Company  of  Chicago,  Chicago,  Illinois,  a  corpor- 
ation, as  trustee  under  Trust  No. 5044,  David  D.  Ross  and  Ann  R. 
Ross,  for  leave  to  intervene  in  and  to  be  brought  in,  made  and 
added  as  parties  plaintiff  in  the  cause  of  the  First  Mutual  Savings 
Association,  a  corporation,  plaintiff  vs.  Benjamin  O.Cooper, Auditor 
of  Public  Accounts  of  the  State  of  Illinois,  and  James  T.  Sweeney, 
appointee  and  representative  of  said  Auditor  of  Public  Accounts, 
defendants,  General  No.  95604,  in  Chancery  of  said  Circuit  Court 
of  Sangamon  County,  to  prosecute  and  maintain  the  same  for  and  on 
behalf  of  the  said  First  Mutual  Savings  Association,  and  for  other 
relief.  From  the  order  of  the  Circuit  Court,  denying  the  motion 
to  intervene  and  for  other  relief,  the  movant s-appel Ian ts  appeal 
to  this  court. 
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The  first  Mutual  Savings  Association  Is  a  building  and  loan 
association  at  Chicago,  Illinois.   It  appears  that  it  was  organ- 
ized under  the  general  law  relating  to  building  and  loan  associations, 
and  was  operating  under  that  general  law  when  this  cause  of  action 
i   arose.  On  April  1,  19^9,  the  Auditor  of  Public  Accounts  for  the 
State  of  Illinois  took  possescion  of  the  books,  records  and  assets 
of  the  said  association,  and  served  the  notices  required  by  Statute 
for  such  taking  of  possession.  On  n-H  3,  lo.'+9,  the  nlaintiff 
association,  within  the  ten  days  allowed  by  Statute,  filed  its  suit 
for  an  order  to  show  cause  why  an  injunction  .^louD.d  not  be  issued 
against  the  said  Auditor,  restraining  him,  his  agents,  appointees 
and  servants  from  withholding  pes  session  and  control  of  the  books, 
records  ana  assets  of  the  plaintiff  association,  and  restraining  the 
Auditor  and  his  agents  and  appointees  from  further  proceedings,  and 
for  an  order  of  such  equitable  relief  as  the  Court  found  proper,  The 
court  allowed  the  order  prayed  for  and  set  the  2nd  day  of  Hay,  19^9 
for  the  Auditor  to  show  cause.  'This  tir.e  Unit  was  extended  by  agree- 
ment and  otherwise  until  September  27,  19A9.  On  September  27,  19^9, 
by  stipulation  of  the  parties,  it  was  agreed  that  the  order  for  the 
rule  to  show  cause  be  vacated  and  set  aside,  that  the  Auditor  should 
not  appoint  a  receiver  for  the  plaintiff  association  without  ten 
days  notice  upon  the  association  and  that  the  cause  be  continued 
generally,  subject  to  activation  upon  due  notice  by  either  party. 
The  Auditor  continued  to  hold  the  possession  of  the  books,  records 
and  assets  of  the  plaintiff  association.  On  August  4,  1950,  the 
Auditor  called  a  special  meeting  of  the  plaintiff  association  for 
the  purpose  of  re-organization.  On  September  5,  1950,  the  plaintiff 
association  filed  a  supplement  to  its  complaint  and  prayed  that  the 
Auditor  be  restrained  from  proceeding  with  the  reorganization  and 
I  specifically  that  the  Auditor  be  restrained  from  obtaining  proxies 
from  the  shareholders.  On  September  5#  1950,  the  Auditor  filed  his 
motion  to  dismiss  and  on  September  7,  1950,  a  motion  to  quash  all 
summonses.  On  September  7,   1950,  the  motions  to  dismiss  and  to 
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quash  were  denied.  The  plaintiff  association  then  withdrew  its 
notion  for  the  restraining  order.  On  September  8,  1950,  the  Auditor 
filed  his  answer  to  the  co.  plaint  and  supplement.  On  September 
9,  1950,  the  Auditor  filed  a  notion  for  injunction  to  restrain 
the  plaintiff  association  from  filing  or  prosecuting  any  proceed- 
ing to  obtain  an  adjudication  concerning  the  exercise  of  juris- 
diction by  the  Auditor  over  the  plaintiff  association,  or  restrain- 
ing or  laterf  Auditor  concerning  the  shareholders' 
meeting  ST   fehe  solicitation  and  voting  of  proxlea.  '2he   injunction 
prayed  by  the  Auditor  was  entered  on  September  r- ,  1950.  On  September 
12,  1950,  the  plaintiff  association  filed  a  -  otion  ior  dissolution 
of  the  injunction  of  September  9,  1950.  'Jnl«   s  ..on  was  denied. 
On  September  15,  195° $   fca®  court  by  an  order  held  that  the  Auditor 
had  no   legal  power,  express  or  Implied,  to  solicit  proxies  on  be- 
half of  hi/ self,  for  any  proposed  reor  a  sation  of  the  plaintiff 
association,  and  that  the  voting  of  such  proxies  would  be  against 
public  policy,  and  if  done,  invalid  and  void.  On  September  22nd, 
1950,  the  plaintiff  association  filed  Its  motion  to  dissolve  In 
its  entirety  the  injunction  of  September  9,  1950,  and  for  an  order 
requiring  the  auditor  to  produce  certain  documents  and  to  perr-it 
the  plaintiff  association  to  have  access  to  books  and  records  for 
the  purpose  of  hearing  on  the  issues.  On  September  29,  lc>50,  the 
court  denied  the  action  to  dissolve  the  injunction  in  its  entirety, 
but  ordered  the  defendant  auditor  to  permit  the  plaintiff  association 
to  inspect  any  reports  of  any  examination  made  by  the  Auditor,  or 
any  independent  audit  of  its  books  and  records  as  of  March  31,  19^9. 

A  special  meeting  of  the  shareholders  of  the  plaintiff 
association,  called  for  September  15,  1950  was  evidently  not  held. 
A  new  meeting  was  called  for  October  11,  1950  and  this  meeting  was 
continued  to  October  25,  1950.  At  the  meeting  of  October  25,  1950, 
a  resolution  for  the  reorganization  of  the  plaintiff  association 
was  adopted  by  a  vote  of  ?2.6  per  cent  or  more  than  the  necessary 
two- thirds  of  the  shares,  and  five  new  directors  were  elected. 


■ 
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On  November  16,  1950,  tlie  newl;/  elected  board  of  directors  filed  a 
motion  to  substitute  attorneys  for  the  plaintiff  association  and  on 
November  29,  1?50,  tho  court  entered  an  order  for  such  substi- 
tution, lieanwhile,  on  November  21,  I>,  ,   e  Auditor  filed  his 
supplemental  answer* 
i      On  December  12,  1950 #  t4x«  movejits-appellants ,  filed  tholr  motion 
to  intervene.  She   .  atiff  association  and  the  def  .       t  Auditor, 
Oj  the  Attorney  Ctaneral  objected  to  such  intervention  and  on 
Deceaoer  14,  1950,  the  court  denied  the  motion  to  intervene. 

On  December  18,  1950j  the  plaintiff  association  filed  its 
motion  to  dismiss  the  cause  and  on  that  day,  the  cause  was  dismissed 
and  the  injunction  of  September  9,  1950*  was  dissolved. 

one  various  Motions,  orders  and  other  proo^     .3  are  de- 
tailed to  show  all  that  took  place  between  the  seizure  of  the  books, 
records  and  assets  of  fche  plaintiff  association,  on  April  1,  1949, 
to  tile  time  of  the  dismissal  of  fche  cause  on  December  18,  1950. 
Shore  was  no  evidence  taken  in  the  cause. 

the  movaats-appellants  set  forth  In  bhelr  motion  to  intervene 

A 

that  Irving  J.  Lewis  is  a  shareholder  of  fche  plaintiff  association,  a 
director  and  the  secretary- treasurer,  Shafc  S-lbert  \.   Lewis,  trustee, 
is  a  shareholder;  that  fche  'Trust  Company  of  Chicago,  a  corporation 
is  a  shareholder  and  that  David  D.  Ross  and  Arm  El.  [loss  are  share- 
holdera.  2Jhe  motion  to  intervene  then  sets  ferfch  numerous  natters 
concerning  the  seizure  of  fche  books,  records  and  assets  of  tho  plain- 
tiff association  by  the  Auditor  and  concerning  the  reorganization 
of  the  association. 

Of  the  six  errors  assigned,  five  of  them  relate  to  the  denial 
of  the  motion  to  intervene  and  the  other  er?  or  "assigned  coiaplains 
that  the  court  erred  in  not  determining  fche  reorganisation  of  the 
plaintiff  association  to  be  void.  Ebafc  point  must  neesssarlly  be 
a  part  of  the  right  to  intervene,  so  that  it  would  appear  that  the 
only  question  before  this  court  ie  the  question  of  the  right  of  the 
appellants  to  intervene. 
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It  must  be  recognized  that  the  allowance  of  the  motion  to 
Intervene  by  the  appellant:-:  wouia  allov,  the  appellants  to  re- litigate 
the  whole  matter.  by  their  notion  they  raise  tne  question  of  the 
right  of  the  auditor  to  seize  tiie  books,  records  and  assets  of  the 
plaintiff  association  in  the  first  instance,  They  deny  by  their 
motion  that  the  reo:     sation  was  legal  and  valid.   If  their  motion 
is  allowed,  the  whole  matter  Is  thus  reopened. 

It  oay  reasonably  be  assumed  that  the  appellants  ware  fully  in- 
formed of  ail  of  the  proceedings  froa»  the  tiiae  of  the  seizure  by  the 
Auditor  to  the  ti         led  their  motion  to     rvene.  xhus 
everything  that  transpired  in  the  cause,  except  the  dismissal  by  the 
plaintiff  association  of  the  cause  of  action  s     ie  dissolution  of 
the  injunction  had  already  occurred  before  the  filing  of  the  motion 
to  intervene,  ihe  reorganization  of  the  plaintiff  association  had 
already  taken  place  and  by  72.6*  per  cent  of  the  shareholders,  tne 
reorganization  had  been  approved  and  new  officers  ejected. 

An  association  such  as  the  plaintiff  association  elects  its 
directors  by  vote  of  Its  shareholders.  These  officers  conduct 
tnrough  a  president  and  vice  president  and  secretary,  elected  ay 
them,  the  business  of  the  association,   i'his  would  include  any 
legal  steps  taken  by  the  association.   Ihe  trial  court,  by   recogniz- 
ing the  new  association  officers,  by  its  allowance  of  tne  motion  to 
substitute  attorneys,  affirmed  by  its  order  of  substitution,  the 
validity  of  the  reorganization. 

If,  at  any  stage  of  the  litigation,  the  trial  court  entered  an 
order  final  in  its  nature,  there  could  be  no  Intervention  to  go 

:  behind  that  order.  Leave  to  intervene  must  be  sought  during  the 
l 

pendency  of  the  cause.  It  is  never  permissible  after  the  Issues 
between  the  original  parties  have  been  determined  and  a  final  decree 
entered.   Kaase  v.  Haaseif  261  111.  30;  Groves  v.  Farmers  State  i*ankf 
368  111.  35;  Fisher  v.  Capes ius.  369  111.  593. 

i'ne  order  of  the  trial  court  allowing  the  substitution  of 
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attorneys,  by   the  notion  of  Mm  newly  elected  officers  of  the  plain- 
tiff association  was  such  an  order,   final  in  its  nature.     By   that 
order  tne  court  reco.^nized  tne  validity  and   Legality  of  tie  re- 
organization and  to  peruit  tne  appellants  to  attack  the  reorganis- 
ation by  Intervention  would  be  to  go  behind  the  order  of  the  court. 
There  is  another  reason  wny  the  appellants  should  not  be  permitted  to 
intervene,     The  action  of  the  shareholders  in  reor>;ani^ins  was  a 
representative  act  of  the  class  of  the  appellants,  namely  shareholders , 
and  they  were  therefore  bound  by   trie  more  than  two- thirds  per  cent 
of  feha  shares  or  shareholders  in  the  iaatter  of  the  reor^r.i sat  ion 
and  the  election  of  new  officers  and  cannot  aa  shareholders  complain. 
faSStiMfX*  £2®&*  X)6  nJL,  46|  Cfceenber^  v.  City  of  Cnjca-o,  256  111. 
2 13 j  .liarqqn,  v..  auditor  of   :--ublio  accounts,  12 3  111.   122;  Leonard  v^ 
hx.Q r   361  HI.   135;   troves  vn   .aruars  ktate  £an&t    368  111.   35; 
Sat  tone te.ia  v,.,  :'^r   326  111.   148}   Webb  v.  ^llb^rt,   357  111.   3^0; 

MZm  Y. ;^PA,   102  111.  596  j  £jsney  y.  JfopeslUA,   369   111.   598. 

:e  order  of  the  circuit  court    ■■■...  t  to  intervene 

was  correct. 

it    ifflmsd. 
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Gen.  No.  10610 


genda  No.  12 


IN 
APPE1 

SECO' 

.      .   19^2 


3  4? 


HELEN  HEITZ,       ITZ,  now  R 
ITEITZ  HOPKIHS,  and  CHi  tL]   3EITZ, 

Plaintiffs- Appellees, 


vs. 

ere: 


Defendant-  s\ppell  ant. 


Appeal  from 
Circuit  Court, 

La  Salle  County,  Illinois, 


ANDERSON  —  J. 

Plaintiffs  filed  their  suit  in  the  Circuit  Court  of  La  Salle  County  to 
recover  damages  for  persons!  injuries  and  medical  expenses  arising  as  a  result 
of  a  fire  which  partially  destroyed  an  apartment  building  owned  by  defendant, 
Ernest  Hersheway.  The  plaintiffs,  Helen  Helta,  Ruth  Heitz,  and  Charles  Heitz, 
were  tenants  in  en  apartment  in  said  building,   tatong  other  things,  the  com- 
plaint alleged  that  the  defendant  negligently  failed  to  maintain  and  insoect 
the  electrical  wiring  in  said  building,   '"fefendant  denied  the  allegations  of 
the  complaint  and  the  cause  was  tried  before  a  jury.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff,  Helen  Helta,  in  the  amount  of  ■5000.00 
for  her  personal  injuries  and  in  favor  of  Ruth  Heitz  in  the  amount  of  ?5000,00 
for  her  personal  injuries.  The  jury  returned  no  verdict  in  favor  of  the  plain- 
tiff, Charles  Heitz.  Judgments  were  entered  on  these  verdicts  and  the  defendant 
annealed. 

An  examination  of  the  record  indicates  that  the  defendant  and  his  wife 
owned  a  two-story  apartment  building  in  Streator,  Illinois.  There  were  five 
apartments  aid  a  grocery  store  in  this  building.  One  of  the  apartments  on 
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the  second  floor  vas  occupied  by  Charles  Heitz,  Helen  Heitz,  hie;  wife,  and 
Ruth  Heitz,  his  daughter.  On  October  31,  19li3,  plaintiff  kuth  Heitz  opened 
the  door  to  the  apartiaent  and  discovered  a  fire  burning  in  the  hallway  and 
on  the  first  floor.  Plaintiffs  Helen  Keitz  and  Ruth  Heitz,  were  the  only 
occuoants  of  the  apartments  at  that  time.  Both  testified  that  the  flames 
were  such  that  they  were  forced  to  the  balcony  on  the  second  floor  and  when 
the  flames  came  closer  they  jumped  to  the  ground  .    result  of  which  they 
suffered  injuries. 

The  sole  question  raised  by  appellant  in  this  appeal  is  whether  or  not 
there  was  nny  competent  evidence  of  negligence  on  the  part  of  the  defendant. 
It  is  admitted  by  aooellant  that  the  plaintiffs  were  using  ordinary  care  and 
that  the  verdicts  were  not  excessive.  Def  en  drat-  appellant  contends  and  assigns 
as  error  that  the  trial  coxirt  erred  in  overruling  his  motion  for  a  directed 
verdict  at  the  close  of  appellees'  evidence,  and  in  overruling  his  motion 
for  judgment  notwithstanding  the  verdicts. 

A  motion  for  directed  verdict  or  a  judgment  not.fithstan.iing  the  verdict 
presentathe  single  question  whether  there  is  in  the  record  any  evidence  which, 
standing  along  end  taken  with  all  its  ijrtencbients  most  favorable  to  the  party 
resisting  the  action  tends  to  prove  the  material  elements  of  his  case. 
(Lindroth  vs.  ;.lgreen  Company,  hOJ   111.  121$  Gorczynski  vs.  Hugent,  ii02  111. 
11)7;  yeinstein  vs.  Metro.  Life  Insjgo.,  33?  111.  £71*) 

The  material  element  of  the  plaintiff's  case  so  £_r  as  the  question 
involved  in  this  apoeal  is  whether  or  not  there  is  any  evidence  in  the  recor  1 
tending  to  establish  negligence  on  the  part  of  the  defendant.  In  order  to 
determine  wh ether  or  not  there  is  any  evidence  which  standing  alone  and  taken 
with  all  intendments  most  favorable  to  the  appellees  tends  to  prove  the  alleged 
negligence  of  the  defendant,  it  is  necessary  to  analyze  the  testimony  of  the 
witnesses  who  testified  as  to  the  question  of  negligence. 

Raymond  Langrest  testified  on  behalf  of  aopellees  and  stated  among  other 
things  that  he  arrived  at  the  fire  first  and  that  the  mother  and  daughter  were 
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than  on  the  balcony  and  that  he  saw  fire  and  smoke. 

Appellee  Helen  Heitz  testified  that  she  was  the  wife  of  Charles  Heitz 
and  that  early  in  the  evening  her  daughter  '.rent  to  the  door  and  scremed  that 
the  house  was  on  fire.  She  testified  that  ::noke  was  oourtnn;  in  through  the 
apartment  door  and  that  she  and  her  daughter  vent  to  the  porch  to  get  fresh 
air.  'Jhen  they  got  on  to  the  porch  or  balcony,  they  found  there  was  fire  on 
both  sides  of  the  porch  end  underneath.  They  tried  to  return  to  the  apartment, 
but  the  smoke  was  so  dance  that  they  could  not. 

Ruth  Heitz  testified  that  when  she  looked  out  of  the  partment  door  that 
there  was  mxoke  and  flames  coming  up  the  stalrwayj  that  there  was  a  light 
fixture  in  the  hallway  outside  of  their  :  o?rtment  -which  had  been  going  out 
occasionallyj  that  she  was  present  when  her  father  told  apoellant  about  this, 

Charles  Heitz  testified  that  there  was  a  ceiling  light  in  the  hallway 
on  the  second  floor  and  a  few  times  it  was  out  and  that  he  asked  appellant  to 
replace  it  which  he  did.  He  testified  thai     11 -nt  also  called  an  electri- 
cian who  was  supposed  to  fix  the  light. 

P.  L.  Pettet  testified  on  behalf  of  appellees.  He  stated  that  he  had 
been  an  electrician  since  lQ26j  that  appellant  had  called  hira  a  couole  of 
months  before  the  fire  to  repair  a  three-way  switohj  that  the  switch  was  de- 
fective and  he  installed  a  new  onej  that  he  was  called  tie  norning  after  the 
fire  by  appellant  and  he  examined  the  premises  with  mother  electrician,  now 
decease  j  that  then  ho  examined  the  electric  .1  wires  and  the  lights.  He  further 
testified  that  he  had  a  conversation  with  appellant  that  morning  when  appellant 
told  him  that  the  bulb  had  been  going  out  and  it  had  been  sparking  when  he 
turned  it  on.  He  further  testified  that  wires  in  the  hall  vrere  burned  up? 
that  the  wires  leading  up  in  the  conduit  from  the  basement  were  melted;  th  -t 
the  wires  weren't  burned  in  the  cttic  but  were  burned  in  the  oipe  up  to  the 
atticj  that  there  was  no  sign  of  damage  in  the  attic  outside  of  the  wires. 
He  testified  that  if  a  wire  is  3parking  and  doesn't  blow  a  fuse  the  wire  would 
heat. 
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On  cross  examination  witness  Pettet  further  testified: 

Q.  "If  there  were  no  sparks  anywhere,  would  your  opinion  have  been  the 
sarae,  that  the  condition  that  you  found  could  have  caused  the  fire?" 

■'.  "Wall,  in  my  opini  n,  I  wc  I        i  s  caused  from  the  wire  in  there." 
.  "From  what?" 

".  "Rrcaa  the  wire  in  that  partition,  fl 

The  above  constitutes  the  testimony  in  the  record  pertaining  to  the 
ciuestion  of  whether  or  not  there  was  ;ny  evidence  disclosing  negligence  on 
the  Dart  of  the       -t. 

It  is  a  general  rale  of  law  in  this  stake  that  where  a  landlord  retains 
control  over  portions  of  the      s  for  the  common  ace  of  several  tenants, 
that  it  is  hie  duty  to  exerci  -      iabl    re  to  keep  the  premises  in  a 
reasonably  safe  condition  and  he  is  liable  for  an  injury  %'hich  result"  to 
persons  from  failure  to   perform  such  duty.  (Shoninger  Co,  vs.  :!ann,  21?  111. 
2a25  Ifurphy  vs.  111.  State  Trust  Co.,  37>  111.  310.) 

Appellant  had  the  'iut:/  of  exercising  reasonable  ears  to  keep  the  premises 
in  a   reasonably  srfe  condition  and  this  necessarily  contemplated  the  exercising 
of  reasonable  care  in  maintaining  and  inspecting  the  electrical  wiring  in  said 
building.  Plaintiffs  'alleged  in  their  complaint  that  defendant  having  such 
duty  negligently  failed  to  inspect  snd  maintain  3  id  electrical  wiring. 

It  is  clear  that  the  defendant  had  notice  of  the  fact  that  there  was 
something  defective  in  the  wiring  system  and  in  the  proper  exercise  of  ric  iuty 
to  maintain  and  inspect  the  wiring  should1  have  taken  affirmative  action  with 
respect  to  inspecting  ^d  repairing  said  -firing. 

In  view  of  the  foregoing  it  is  our  opinion  that  there  is  soma  evidence 
taken  with  its  re     le  intendments  and  in?  rences  most  favorable  to  appall* 
ees. tending  to  establish  that  there  was  defective  wiring  in  the  apartment  build- 
ing. Based  uoon  the  testimony  of  the  expert  witnsss,  Pettet,  there  is  also 
evidence  establishing  that  the  fire  resulted  from  such  defective  wiring. 
In  the  absence  of  any  evidence  introduced  by  defendant  as  to  his  actions 
relative  to  the  maintenance  end  inspection  of  said  wiring  other  than  the 
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replacement  of  the  three-way  switch,   it  is  our  opinion  that  there  is  some 
evidence  fairly  tending  to  establish  that   defendant  negligently  failed  to 
perform  his  duty  with  relation  bo  the  maintenance  and  inspection  of  said 
wiring  system. 

Plaintiffs  notified  defendant  that  one  of  the  lights  went  out  and  there 
was  sparking  when  the  hall  light  was  turned  on.     Defendant  admitted  to  witness, 
Pettet,  that  he  had  knowledge  of  the  existence  of  this  condition.      ;itness 
Pettet  said  that  the  defective  wiring  system  caused  the  fire.     Therefore  there 
are  probative  facts  in  this  record  supporting  the  inference  that  the  wiring 
was    Infective  .and  that  it  caused  the  fire,     (Lindroth  vs.  Walgreen  Co., 
u07  111.  121.) 

It  is  our  opinion  that  there  was  evidence  of  negligence  on  the  part  of 
the  defendant  and  that  this  issue  was  properly  submitted  to  the  jury.     The 
trial  court  was   correct  in  refusing  to  direct  a  verdict  in  favor  of  the 
defendant  at  the  close  of  all  the  evidence  and  for  the  same  reasons  he  was 
also  correct  in  refusing  the  defendant's  motion  for  judgment  notwithstanding 
the  verdict. 

Judgments  affirmed, 
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